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Wednesday. 24 November 1993

THE PRESIDENT (Hon Give Griffiths) took the Chair at 2.30 pm, and read prayers.

PETITION - NORTHAMPTON DISTRICT HOSPITAL BOARD, ACUTE
CARE BEDS

Hon Kim Chance presented a petition bearing the signatures of 158 persons requesting
that the Northampton District Hospital Board be provided with sufficient funds to
maintain its eight medical acute care beds.
[See paper No 860.)

BILLS (2) - ASSENT
Message from the Governor received and read notifying assent to the following Bils -
1. Workplace Agreements Bill
2. Minimum Conditions of Employment Bill

MOTION - URGENCY
Free Speech, Suppression of

THE PRESIDENT (Hon Clive Griffiths): Order! I have received the following letter -

Dear Mr President
Urgency Motion
I write to give notice that at today's sitting it is my intention to move under
Standing Order 72;
That the House at its rising adjourn until 9.00 am 25 December 1993 for the
purpose of discussing:
(a) The suppression of fr-ee speech by the Health Department of Western
Australia in general, and in particular the apparent attempt to intimidate a nurse in
the Lemnos Hospital, Mr Nigel Beckett, as a result of his activities as a union
representative and as an Occupational Health and Safety representative.
(b) The institutionalisation and suppression of criticism of the Health Department
of WA by its employees through the medium of operational instructions of
0318/93 and 0P0341/93.
(c) The role of the State Government in suppressing the right of free speech
generally.
(d) The need for the Minister for Health to urgently order an inquiry into the
events surrounding the alleged intimidation of Mr Beckett and the veracity of the
information supplied to him to enable his answers; to Questions Without Notice
No 439 and No 440.
Yours sincerely,
Kim Chance, MIX
24 November 1993

Honourable members, in order for this proposal to be agreed to it needs to be supported
by at least four members rising in their places.
(At least four members rose in their places.]
HON KIM CHANCE (Agricultural) [2.38 pmJ: Mr President, to enable other members
to follow the thrust of die information I will bring forward, I seek leave to table
documents relevant to this motion.
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Leave granted. [See paper No 861.]
Hon KIM CHANCE: Mr President, I move -

That the House at its rising adjourn to 9.00 am on 25 December 1993.
On 21 September this year I asked the Minister for Health questions without notice 439
and 440. These questions related to a meeting held on 17 September this year to which
an Australian Nursing Federation job representative Mr Nigel Beckett was summoned by
representatives of his employer, the Health Department of Western Australia. The letter
of summons is contained in the information tabled, and I have supplied these documents
also to the Minister for health.
Hon Peter Foss: Just; I still do not have the motion.
Hon KIM CHANCE: Mr President, the letter addressed to Mr Beckett is signed by
Mr Warren James the acting administrator of the SelbyfLemnos Complex and reads -

I wish to advise that you will be required to attend a meeting with the Human
Resource Officer North Metropolitan Health Service Ms Rita Maguire and the
Principal Industrial Officer Health Department WA Ms Maxine Kaemnpf at
4.00pm on Friday 17 September 1993 in Grace Vaughan House.
It is suggested that your union representative attends the meeting with you.
Yours faithfully.

It is important to note at this stage that that letter gave no inkling of what the meeting was
to discuss.
Hon Peter Foss: A bit like this urgency motion.
Hon KIM CHANCE: After the manner in which the Government dealt with H-on Tom
Stephens on a matter of privilege, I think the Government should be the last group of
people that should be critical.
Hon N.F. Moore: You supported Stephen's ejection.
Hon KIM CHANCE: I certainly did not support the second penalty motion. The
Government is the last group of people that has the right to complain about ambush.
Hon Peter Foss: That is very interesting, but you do not answer my question.
The PRESIDENT: Order!
Hon KIM't CHANCE: The second point I make about this letter is there was no specific
request for the provision of information by Mr Beckett relative to that meeting, and no
request for quantification of time spent on union matters which was to become an
important issue of that meeting. Members should note the tone of the letter. The first
line states, "you will be required to attend". This is a letter of summons. It cannot be
described in any other terms. Mr Beckett was given no chance to prepare for the
meeting, not because he did not have advance notice of the meeting -

Hon Peter Foss: Poor Mr Beckett.
Hon KIM CHANCE: - but because he was not told what the meeting would be about.
There was no reference in the letter that a record would be kept of the meeting, and that
Mr Beckett would be asked to sign a file note of the records kept of that meeting. All of
those points will become relevant as we go through the debate. As a result of a complaint
that I received about the conduct of that meeting shortly after it had occurred I asked
questions without notice 439 and 440 which in essence asked, firstly, whether the
principal industrial officer of the Health Department of Western Australia, Ms Maxine
Kaempf, threatened to take legal action against the Australian Nursing Federation job
representative, Mr Nigel Beckett. Incidentally, that was a question of which notice was
given; in the answer to that question ths was denied by the Minister, although to be fair
he did preface his answer with the statement that he had no knowledge of the incident
other than the information supplied to him as a result of some notice being given of the
question without notice. In the absence of any subsequent statement to recant the answer
to the question -
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Hon Peter Foss: Read answer (6).
Hon KIM CHANCE: It is best, M~inister, if we go through this in a logical manner. For
the benefit of members part (6) of the Minister's answer to question 439 reads -

I will continue to support a consultative and conciliatory approach to matters of
conflict at the workplace. I strss that I have no: bad the opportunity to
investigate the matter personally. If the member does wish me to do so, I wil be
happy to.

Clearly, I would not have asked the question unless I wanted an answer.
Hon Peter Foss: Did you ask me to investigate it? You could have been satisfied with
the answer.
Hon KIM CHANCE: I thought it was unnecessary to indicate to the Minister that I
would appreciate an answer.
Hon Peter Foss: Until I walked in the House today you bad not indicated one single thing
you were not happy with.
Hon KIM CHANCE: I reiterare, had I not wanted an answer to the questions I would not
have asked them in the firs: place.
Hon Peter Foss: You had an answer.
Hon KIM CHANCE: This answer was provided on 21 September of this year.
Hon Peter Foss: You have not indicated to me you were no: happy with that answer.
The PRESIDENT: Order! Minister, do not interject please.
Hon KIM CHANCE: Thank you, Mr President. In any case, if the Minister became
await that the facts supplied by him were not correct, it does not require a request by me
for him to put that answer right It is a matter of the Minister's own responsibility to set
the record righi. Whether I have given any indication either that I did want the question
answered further, or I did not want the question answered further, is a matter of
irrelevance. The Minister's answer and the integrity of it stand alone, If the Minister
camne across information that was wrong -

Hon Peter Foss: I have not. I have not heard a thing since then.
Hon KIM CHANCE: I am sure the Minister has no: come across information, and I am
not suggesting that the Minister has; it is a matter about which we have had no further
information to the contrary. It is not a matter of criticising the Minister, I am simply
noting the facts. Because die Minister has not withdrawn the answer that he gave me I
must assume that the denial of threatened legal action still stands. Question 439 also
asked whether Mr- Beckett was summoned to that meeting at least partly as a result of
criticism he had made of management in respect of occupational health and safety
matters. I need to make the point that if this were the case the Health Department of
Western Australia could very well have committed an offence under section 56(l)(d) of
the Occupational, Health Safety and Welfare Act 1984. That section reads -

An employer or prospective cmployer who in any way treats an employee or
prospective employee less favourably than he otherwise would by reason only
that the employee or prospective employee ...

(d) makes or has made a complaint in relation to health, safety or welfare to a
person who is or was his employer or fellow employee or an inspector, a
health and safety representative or a member of a health and safety
committee,

commits an offence.
in his reply the Minister flatly denied that any of the issues of conflict discussed at the
meeting were occupational health and safety issues. In the interests of fairness I note that
the Minister prefaced his answer with die comment that he was simply working from
information supplied to him and he had no personal knowledge of the question. In
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question without notice 440 1 asked whether Ms Kaempf had told Mr Beckett that it was
Health Department management policy to de-unionise the workplace as a result of the
Government's industrial relations legislation. In his answer, the Minister denied that this
was Government policy. It was an absurd statement, given the nature of the legislation
this House has recently dealt with. He went on to say that he was not sure from where
that impression had been gained. This meeting took place on 17 September. I have now
obtained information from third parties at that meeting which substantially reinforces the
view held by Mr Nigel Beckett that the purpose of the meeting was to intimidate him and
the reason for that intimidation was because of his role as an occupational health and
safety representative and that he was active in union affairs. The information I have, and
which I have already tabled, is evidence that the information supplied to the Minister and
provided by him as an answer to a parliamentary question is, at best, highly evasive and,
at wonst, deliberately misleading.
First, we had the Minister's statement in question without notice 439(3) regarding the
correspondence produced and discussed at the 17 September meeting. The Minister
said -

None of these issues causing conflict was an occupational health and safety issue.
Three issues were covered by the correspondence discussed at the meeting. Two of the
three issues relate either directly or indirectly to Mr Beckett's role as an occupational
health and safety representative and deal with matters covering occupational health and
safety and the training requirement. In the first case, the correspondence includes letters
from Health Department management which are actually addressed to Mr Beckett as the
occupational health and safety representative. The reference line tidles in those letters -
on pages 8 and 9 - are -

Dear Nigel

and -
Dear Mr Beckett
ACCREDITED INTRODUCTORY COURSE FOR ELEC~hI) HEALTH AND
SAFElTYREPRESENTATIVES

The terms of address and the reference lines used in those letters which were presented to
the 17 September meeting are evidence of this union's criticism of management. The
fact that they specifically address matters of occupational health and safety is hardly
consistent with the answer given by the Minister that none of the issues discussed
concerned occupational health and safety measures.
Hon Peter Foss interjected.
Hon KIM CHANCE: I will leave that one go to the keeper.
In another case, Health Department management raised a minor conflict between
Mr Beckett and Ms Rosemary Hoffman, the Health Department coordinator, nurse
m~anagement, concerning her objection to a circular issued in part by Wr Beckett. 'The
circular, addressed to Australian Nursing Federation members at Lemnos Hospital,
sought to reassure them that rumours that workers who had signed a workplace petition
on a matter concerning their safety and that of their patients would have entries made on
their personal files and their names would be distributed throughout the psychiatric
services were baseless. The notice was directly aimed at calming concerns in the
workplace and quashing a potentially damaging rumour. The notice went on to say that
if any staff members did feel intimidated they should advise Mr Beckett, who would take
immediate action on their behalf. The notice also gave advice on staff rights of access to
their personal files so that staff could be reassured that no such entries had been made.
They were further advised that they should ignore an ifi-informied rumour.
Ms Hoffman, although in no way referred co in the circular, advised Mr Beckett that she
had concerns with the circular which she would address further. No further contact has
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been made with Mr Beckett on the matter either by Ms Hoffman or her union, the Civil
Service Association. It is important that the letter she wrote to Mr Beckett was in her
capacity as a CSA member and not has a Health Department management officer and that
no reference was made to Mr Beckett by Health Department management. Given this, it
is reasonable to ask why the matter was raised during the 17 September meeting,
particularly in the manner it was raised, unless there was a clear intent by the Health
Department management to intimidate Mr Beckett.
On the second matter I refer to the statement by the principal industrial officer of the
Health Department of Western Australia, Ms Maxine Kaempf, made at the meeting about
unions in the Health Department workplace. I have tabled the letter from two members
of the Australian Nurses Federation who were observers at that meeting - Ms Judith
Quinlivan, industrial officer, and Mr Wayne O'Brien, organiser. I have tabled with that
letter the contemporaneous notes made at the meeting by Mr Beckett. In the letter signed
by both Ms Quinlivan and Mr O'Brien they state of Miss Kaempf that she said -

All three matters were raised by Maxine Kaempf of the HDWA. .

Finally, it was said that in the context of our current political and industrial
climate now dominated by a Liberal/National Coalition, it was a legitimate
concern of management to de-unionise workplaces.

In the contemporaneous notes taken by Mr Beckett which have been in my position from
within two days of the event it is said on page 18 and 19 of MICA, presumably Maxine
Kaempf, because there were only five people present at the meeting, that -

Managements legitimate right to de-unionise workplace - its you govt as well as
mine - any more letters that attack or are deflarnatory of management be referred
to legal branch for opinion or action.

The question of the statement regarding de-unionisation was raised in question without
notice 440. The Minister made it clear that it was not the Government's intention to die-
unionise its workpla:.cs. I accept die Minister's assurance, even though I would argue
about its affect con .,quent to the industrial relations Bills.
I must ask now why the principal industrial officer of one of this Government's largest
employers is so woefully ignorant of management and Government policy. It is a matter
which is directly related to her job; it is not a peripheral issue. I submit that it is just not
credible that a senior person in the Health Department management would be so
misinformed on this fundamental question, and that it is much more likely that she was
accurately expressing Health Department management policy. I cannot say that as a
matter of certainty, but on probability it is much more likely to be the case. If so, the
Minister should confinn that it is also the Government's real policy - not the policy
which it tells the Opposition about, but its real policy.
The Government should tell us that it proposes to de-unionise hospitals or, if chat is not
the case, the Government should proceed to correct the Health Department's clearly
erroneous perception of policy to ensure that its policy conforms to the Government's
stated policy. Why were Ms Kaempf's statements on de-unionisation and legal action
against Mr Beckett so closely linked? An active union representative was summarily
and, possibly illegally, threatened with legal action, based on his activities as a union
representative and an occupational health and safety officer. In the same breath he was
informed that the Government intends to de-unionise his workplace and that this is a
legitimate aim. In other words, the Health Department's management has the imnprimnatur
of Government to proceed in this manner.
The Minister may draw a number of harmless conclusions from that: in fact, I am almost
certain he will. He may say from the juxtaposition of facts that no intimidation exists,
and there is no danger to unions and union members. However, to me it means that the
Health Department of Western Australia set out to intimidate an active and successful
union representative - successful because the union membership at the Lemnos Hospital
is one of the largest of any hospital in this State. The management set out to warn the
union that unless it cooperated by suppressing Mr Beckett, the union would also suffer.
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The Government supports the management in this action. This is a clear message, and I
am sure the Minister will have an alternative message; but he needs to overcome a
considerable weight of evidence to be convincing. The Minister has denied that
Ms Kaempf threatened to take legal action on behalf of the Health Department
management against Mr Beckett. However, in a signed letter from Quinlivan and
O'Brien, it is stated clearly that legal action may be taken. I quote again from that letter -

Firstly, it was stated that it was not the role of an AN-F Job Representative to offer
criticism of management style and practice. It was indicated that the way
management manage is solely an issue of managerial prerogative and in no way
constituted an industrial matter.

That in itself is an amazing statement. It continues -

Secondly, it was put that if written communication critical of management
continued to be sent by you, -

That is referring to Mr Beckett. It continues -

the legal policy section of HDWA would be informed with a view to possible
legal action against you resulting.

Bear in mind that the answer the Minister gave is that Mr Beckett was not threatened
with legal action. It is clear that the Health Department management is not all that fond
of Nigel Beckett. He is an articulate and intelligent man who takes his responsibilities as
union representative and occupational health and safety officer seriously. He has
informed himself thoroughly on the industrial and legal aspects of both those roles. In
short, he represents a threat to management He works in an area in which occupational
health and safety issues are a more serious concern than in many other workplaces.
Patients in this type of hospital can be extremely violent, and Mr Beckett, holding
responsibility in those two areas, has a serious duty to perform, in addition to his clinical
role as a nurse.
I am aware of the issues referred to in the 17 September meeting, and they are part of the
tabled information. I have also informed myself on the background of these issues. The
three unrelated issues have one thing in common; they are all minor matters, almost
pettifogging. They were conflicts which would normally pass without any notice at all,
unless the person involved were a high profile and successful union representative. It is
very important to stress that Mr Beckett has made no criticism of Health Department
management in public. In fact, he has made no criticism of Health Department
management, except to his immediate and most appropriate superior. The threat he poses
to Health Department management exists only in their minds.
Hon Peter Foss: In yours.
Hon KIM CHANCE: I have so far been ignoring the contributions by the Minister for
Health, but he has suggested by his interjection that the threat exists only in my mind.
The Minister may be right; however, I anm working on the signed evidence before me,
including contemporaneous notes by third parties who were observers to that meeting.
The Minister has told us he has no knowledge of the incident, If he thinks that he knows
what happened at the meeting better than those who were present at the meeting, and if
he cannot concur with the view they held that a deliberate attempt Was made to intimidate
Mr Beckett, perhaps he should think again.
Mr Beckett has only done his job. When he becomes aware of a situation that he
considers endangers, or may in future endanger, his fellow workers, he acts quite
properly by raising his concern in writing with the appropriate management. The manner
in which he does this can be seen as offensive only by the very sensitive. I have tabled
the letters cited at the meeting of 17 September, so that members can see for themselves
precisely the tone Mr Beckett used in those letters. These are- the same letters produced
as evidence of his criticism of management at the 17 September meeting. T7he letters
may well be direct and frank, even to the point of bluntness. However, they also convey
proper respect while leaving in the mind of the recipient no doubt of the writer's meaning
and intent. In short, it was precisely the kind of letter one would expect from a union
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representative to management. Such letters are not supposed to be flowery or friendly.
but should be to the point - "Here is my problem; let us find a way of resolving it." What
the Health Department management will not cop is that if Mr Bec kett thinks its
competency in some areas is deficient he tells them: it does not like it. The management
people are a little like the Government. Irrespective of whether they like it, if a manager
is lacking in an area that Beckeut feels poses a problem to some of his members, he tells
management He feels that is part of his responsibility to his members. It is also his right
to tell management about his concern, just as it is management's right to discuss those
perceived deficiencies and resolve die issue. In at least one of the three issues raised at
the meeting, Mr Beckett had no communication whatever from Health Department
management to indicate that the actions raised in the correspondence were wrong in any
way. That was the first time he became aware that Health Department management had
some concerns.
Health Department management, of course, has its rights, but it does not have the right to
try to intimidate one of its own employees on the grounds he is either a union
representative or an occupational health and safety representative. It does not have the
right to provide the Minister with information that is remote from the truth of the
incident; so remote as to constitute a direct lie concerning tihe threatened legal action.
Nor do managers have the right to ask, as they asked Mr Beckett, to sign and conffirm a
file note for his personal file which did not constitute a true record of what was said or
agreed at the meeting and which was misleading in material aspects. I have tabled the
file note; it is within the sheaf of information. I invite members to compare its content
with the letter signed by Ms Quinliven and Mr O'Brien, along with the contemporaneous
notes kept by Beckett of the meeting. They will find there is no mention whatever in the
file note concerning the threats to Mr Beckett or the statement about dc-union isadion of
the workplace, or that he was told that it was not the role of an ANE job representative to
offer criticism of management style and practice. The file note devoted considerable
attention to the question about the time Mr Beckett spent on union business during
working hours over the past months and to the fact he was not able to answer that
question- Members will recall that the letter summoning Mr Beckett to the meeting gave
no indication of its purpose; nor did it warn him that such a detailed question would be
asked. The file note makes no such concession to the fact. Indeed, it reads more like a
minute of a disciplinary hearing. in fact Mr Beckett had spent a total of one hour and
24 minutes on union business in the past month during working hours. All of that one
hour and 24 minutes had been with the express permission of managemnent who, having
given that permission, should not have had the need to ask a question in the first place; let
alone make an issue out of it in the file note. Having given that permission and then
having had to ask the second party why the permission had been given, perhaps
underlines some of the concerns Mr Beckett has about management competency.
Mr Beckett ultimately signed the file note after adding a disclaimer that it did not
constitute a true record of the meeting.
This matter raises the fundamental issue of a person's right to speak, whether in the
workplace, in this House or in public. This Government has an appalling record on the
issue of free speech and the right of dissenting voices to be heard. The restriction on
dissent, as I have said, has extended even into this place by the use of the guillotine and
the gag. The device of the gag - Standing Order No 110 - has been used more times in
this place this year than in the past 10 years. Arguably, the worst example of the use of
the gag was when the Minister for Health moved Standing Order No 110 after he had had
his say on the question of the penalty to be applied to one of our own members for an
offence against privilege. He had his say, the Opposition had had thre speakers, I think,
and he decided to shut down debate.
The PRESIDENT: Order! The member should not be making reference to that in this
debate. He is straying from the straight and narrow, to which he has kept meticulously
until this point. I suggest he not pursue that.
Hon KIM CHANCE: I seek your advice, Mr President. I believe I was speaking to point
(c) of the motion.
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The PRESIDENT: You were talking about a decision of this House.
Hon KIM CHANCE: Thbank you, Mr President, that makes it clear.
The PRESIDENT: You can say it without reflecting on the decision of the House.
Hon KIM CHANCE: I understand the point now; I did not earlier. That rather takes
away a very important part of my speech. However. without referring directly to that
matter, the manner in which free speech generally has been expressed in this Chamber
does not reflect well on either us personally, or Parliament generally. The comments the
Minister made on an apology made by Hon Tom Stephens were, I believe, dishonest and
they had malicious intent.

Withdrawal of Remarks
Hon PETER FOSS: I ask that those words be withdrawn,
The PRESIDENT: Order! The Minister would like those remarks withdrawn.
Hon KIM CHANCE: I would be happy to withdraw to abide by your ruling,
Mr President.
Hon PETER FOSS: I object also to that. I ask that he unreservedly withdraw the words.
Hon John Halden: That is outrageous; don't be so touchy.
Hon Mark Nevill: That is the suppression of free speech.
The PRESIDENT: It is not, but you are suppressing me. I do not want to interrupt the
member because he is not a member who, as a rule, impinges on the rules of this place. I
let him go for a long rime before I stopped him. By getting onto that other subject he is
reflecting on a decision of the House. He cannot do that. As I have said on other
occasions when members have got into trouble, I am not allowed to tell them how to say
it. However, the things he wants to say, irrespective of how he says thenm, cannot reflect
on a decision or decisions made by this House, no matter how much he does not like
what the House decided.
Recently in this place - I do not necessarily personally go along with it - members'
sensitivity as to what is being said has increased dramatically. Members are taking
offence at all sorts of things that in the good old days we rode out. However, it is not for
me to comment on that. The facts are that, ifsa member now takes offence and wants the
remark withdrawn, the easiest way out of it - it prevents my having to lecture people - is
to withdraw it and get on with the next bit of business. I suggest that Hon Kim Chance
do that.
Hon KIM CHANCE: Thank you for your advice, Mr President. I withdraw
unreservedly.

Debate Resumed
Hon KIM CHANCE: I advise the House, if it is seeking the reasons that I made those
unparliamentazy comments, to read the apology made by Hon Tom Stephens and to read
Hon Peter Foss' comments about that apology, If members compare one with the other
carefully, as the Minister invited us to do, they will understand why I made those
comments. I have long respected Hon Peter Foss for his integrity. In the past, I have
relied on it and he has not let me down. However, I believe on that occasion he became a
courtoom advocate more interested in prosecuting on behalf of his client than he was a
member of Parliament with a matter of broader interest in mind. I appreciate that
Hon Peter Foss is human and subject to the sanme stresses of long hours as Hon Tom
Stephens was when he made a mistake.
Hon Peter Foss interjected.
Hon K(IM CHANCE: The Minister does not believe that
Hon Peter Foss: 1 do.
Hon KIM CHANCE: Perhaps he was tired at the time.
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Several members interjected.
The PRESIDENT: Order! This debate has been proceeding for almost an hour and the
House has maintained the decorum that is expected of it. I wonder why in the last few
minutes it has been necessary to embark on private arguments. I suggest that members
cease doing that. As well, I suggest that members stop interjecting and let Hon Kim
Chance get on with his speech.
Hon KIM CHANCE: Thbank you, Mr President. I am not so much concerned about an
isolated incident such as the one to which we have referred but rather about the fact that
the suppression of fr-ee speech is becoming institutionalised under this Government. The
gag may sometimes even have a place. There may sometimes be a good reason for its
use. But it should not become an everyday tool of the Government's legislative process.
It should not become even a common tool. It should be used only in very rare
circumstances. The Government seems willing to use its power to stifle criticism in
whatever quarter that criticism may occur. The treatment that Mr Beckett has received
should be regarded as shameful by anyone's standards. How are we to know whether
that is not happening among other employees of the Health Department or other major
Government workplaces? How many employees will have the courage that Mr Beckett
has shown and approach a member of Parliament and say, 'This is wrong. I do not want
to be intimidated. There is no price so high as deserves suppression of my right to speak
and to criticise when I chink it is proper"?
As a result of this example, I took some interest in Health Department instructions to its
employees on the matter of their personal right to speak. I recognise that the area of
health and health care involves highly sensitive information and t Health Department is
perfectly correct and entitled to severely restrict the right of any of its employees to abuse
the miust they have in respect of that information. However, other than in this area, not a
great deal of difference exists between the Health Department and any other big
Government enterprise in which there is close community interest. Education is another
arm of the Government that one could reasonably compare very closely with health once
the aspect of personal information is removed
In both health and education, there ame matters of policy which the Government would
not want broadcast - quite legitimately - until it was good and ready. Closure of services
or changes to delivery of services are matters that the Government would want to release
only when it was ready, which is quite fair, The reasons for that are more or less the
same whether one is talking about a ministry or a department. Each is similarly keen to
ensure that public criticism of policy is kept to a minimum. It is how one goes about
achieving that level of control of information which should be a worry to us all.
Acknowledging all of that, I was stunned when I realised the extent of the suppression
that the Health Department applies to its employees.
Hon Tom Helm: Not appalled?
Hon KIM CHANCE: No. I was stunned and amazed at the level of suppression that the
Health Department applies to its employees on the matter of their right to criticise
management. For some time dwring the term of the previous Government and also this
Government, the Health Department has issued operational instructions. The operational
instructions restrict staff capacity to comment and include an instruction that they should
not publicly criticise any political party, its actions or its policies. Even in their private
capacity, staff are warned not to comment on matters which may cause embarrassment to
the Western Australian Government in its relations with other Governments. They may
not make personal attacks on Government members or employees. As well, staff are
warned not to disclose any official information which is not generally available to the
public - presumably, for example, the operational instructions to which I am now
referring.
Clause 7 of the operational instructions is entitled "Breaches of Policy" and states -

Any breach of policy could focus negative attention on the department and cause
damage to public confidence. Such actions may cause the department to consider
disciplinary action in accordance with departmental and award provisions.
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These operational instructions are not so very different from those which were issued by
the Health Department during our term of Government. I am not being specifically
critical of the Government for the wording contained in these instructions. I am worried
about the manner of use of the operational instructions. On a number of occasions when
I have obtained information, usually from quite legitimate sources, the people who
provided me with that information have been sent a copy of the operational instructions
or, rather pointedly, have had handed to them a copy of the operational instructions with
the relevant sections heavily highlighted. It does not matter whether these people who
may be close to me for one meason or another were actually the people who supplied the
information. They are judged to be guilty of some kind of offence and severely warned
not to do is again. I do not believe the operational instructions were used in that manner
prior to this Government's management taking effect in the Health Department.
Hon W.N. Stretch: Are you aware that one of your Ministers ordered local members not
to visit a school without the necessary permission?
[Debate adjourned, pursuant to Standing Order No 195.]

MOTION - DRIED FRUITS AMENDMENT REGULATIONS
Disallowance - Withdrawal from Notice Paper

By leave, Hon Tom Helm withdrew Motion No 10 on the notice paper.

WORKERS' COMPENSATION AND REHABILITATION AMENDMENT
BILL

Second Reading
Debate resumed from 23 November.
HON JOHN HALDEN (South Metropolitan) [3.31 pm]: In examining this Bill I was
drawn to the history of workers' compensation. It is not particularly easy to see a
commencement point for when the concept of workers' compensation started. Although
people in the other place alluded to Socrates, I did not think that was the best place to
start.
Perhaps we could start with the British Parliament which in 1802 passed the Health and
Morals of Apprentices Act. As the name suggests, this legislation was more to do with
morals than with health but it definitely tied the two areas together. Its aim was to
regulate the conditions of children who worked in the British woollen mills. That was
the starting point of regulating work practices, to the best of my knowledge. It did not do
anything to remove children fromn the workplace but in a quite benevolent step is tried to
shorten the working hours of children to 14 hours a day. Perhaps it is something that the
Minister for Labour Relations, in his benevolent manner, could think about reintroducing.
The Factory Act of 1819 followed and provided that children could not be employed
particularly in woollen mills if they were under nine years of age.
In the nineteenth century the negligence principle applied to workers' injuries. Basically
it meant that if workers had an accident, it must have been their fault. The negligence
principle implied that harm came to a worker because the worker had done something to
deserve it. It went on effectively to preclude workers from being able to get or to seek
recompense for any injuries received. In addition, is made it very difficult for employers
to prove negligence, arid the argument for employers was that the act of being employed
meant consent to risk and, therefore, any injuries were acceptable on the basis that being
employed means that persons were liable to be injured, no matter what the working
conditions or the negligence of the employer.
In this sort of environment and along with a number of other matters, the trade union
movement arose in the United Kingdom. It is interesting to note that in 1872 the British
Trade, Union Congress resolved that employers would be responsible for negligence and
should compensate for injuries that employees sustained if negligence could be proved
It was believed by trade unions and workers that the only way in which conditions would
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be made safer would be by making demands of money. Over a long history a fair body
of opinion has suggested that that did not work. In fact, the effort to make employers
responsible for the safety of their employees took a lot more than just financial penalties
that could be applied.
The first workers' compensation legislation came into effect in Germany in 1882 and was
introduced by the Bismarck company. It was not until 1897 that the firt workers'
compensation legislation in an English speaking country was introuced. The British
Workers' Compensation Act of 1897 formed the basis of workers' compensation law not
only in the United Kingdom but also in all of the British colonies at that tine. Proudly,
Western Australia was the furst State to enact workers' compensation legislation in 1902.
It was not until 1914 that all States in Australia had workers' compensation legislation.
Today Australia currently has in force 10 Acts which have all been modelled on the
original British legislation.
This series of amendments to the Workers' Compensation and Rehabilitation Act is the
fortieth series of amendments since the Act was originally introduced. I do not think thac
any piece of legislation has been more extensively reviewed, analysed, commented upon,
amended, re-anended, re-commented upon and so it goes on, than that relating to
workers' compensation. It is probably fair to say that as each Government has come to
power in this State it has done so on a pledge to review, revise, update, streamline, cut
out the excesses, etc of the provisions of the workers' compensation Act.
Some wonderful mythologies have surrounded workers' compensation. From my
readings and from having listened to people I felt the House should be acquainted with
some of this information. It probably has some relevance to the Government in this State
today. I refer to the concept of malingering, some would say pervasive malingering. I
refer to a speech made by Paul Malvaney, a former judge of the Victorian Workers'
Compensation Court When talking about malingering be said -

The concept was institutionalised by the famous English surgeon, Sir John Collie,
at the commencement of the century. Sir John, by all accounts a man with a
messianic desire to eradicate what he viewed as widespread malingering, resorted
to the use of various apparatus to unmask the malingerer. These ranged from
systems of pulleys that would hoist the injured worker to the ceiling for
observation ...

It was a unique concept. If a person was a malingerer and was hung from the ceiling - we
were talking about this in relation to a member last Thursday - and he hung at an angle,
the person was found not to be a malingerer. However, if the person hung straight down,
clearly that person was a malingerer.
Hon ROG. Pike: It is a bit like dropping eggs into a bucket of water.
Hon JOHN HALDEN: It is.
Hon W.N. Stretch: Itris like drowning witches; if they did not drown, they were not
witches.
Hon JOHN HAtDEN: Exactly. We are talking about this century, not the sixteenth,
seventeenth or eighteenth century. It was an interesting concept.
Hon R.G. Pike: These antiquated examples are right for your statements.
Hon JOHN HALDEN: Hon Bob Pike is always so harsh. I dread getting up to speak and
to have to face the barrage of his harsh criticisms!
Hon Tom Butler interjected.
Hon JOHN HALDEN: Thene was also a wonderful system involving faradic batteries. It
was similar to electric shock therapy; that is, if a malingerer were given an electric shock,
that person would have more energy and would want to work harder. It did not matter
that that person had one or two broken legs. Anyone who has seen a cow being prodded
would understand that it would want to get on and do something! Mr Malvaney
continues -
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These were no mean skills, and indeed they were put to the service of king and
country by Sir John who whilst a medical officer in the Firs: World War, ensured
that all but the most seriously injured went over the top. In any event, Sir John's
skills enabled him to quickly unmnask the real rnal.ingerers in workers'
compensation, and it was clearly the Jewess. The source of their chronic
debilitation was of course their mothers, who had over-indulged them as children.
The mythology of pervasive malingering was of course not quarantined to
Edwardian England. Indeed, the concept has been translated to notions of
"Paddies back", another well recognised medical phenomenon, and also to
"Mediterranean back".

Hon K.G. Pike: 1t sounds like your speech writer is very erudite.
Hon JOHN HALDEN: I thank Hon Bob Pike, because I wrote every word of it. I wish
die member understood the standing orders and obeyed diem. With the benefit of
modern clinical medicine, we now know that Sir John was suffering from the terrible
affliction of malingerer-phobia. This unfortunate disorder of the mind comprises an
irrational fear of pervasive malingering. Today, the most common sufferers are
politicians, usually, although not exclusively, of a conservative persuasion. It has also
been known to afflict some members of medical panels and some conciliators. I must say
that Mr Malvaney speaks with some authority about diese matters, as a former judge and
now a senior partner with Slater and Gordon, working exclusively in the workers'
compensation area in Victoria. As well as causing irrational reflex actions, this affliction
can also cause temporary amnesia - inducing sufferers to forget their professed respect
for social institutions, Justice, and even their abhorrence of retrospective legislation. We
seemingly have found someone who suffers from malingerer-phobia. The Minister for
Labour Relations displays all of these symptoms. Just as with its related disorder, it too
can cause blindness. The Minister may be suffering from that. However, it is a blindness
to injuries and it provokes an inability to see all but die most significant of injuries.
Mr Malvaney continues -

The sufferers of this unfortunate affliction are, of course, united in their
commitment to their mono that it is better for 100 of die genuine to go without
than for a malingerer to receive one cent.

I suspect a number of Government members suffer from this affliction.
I have no doubt that the mythology of pervasive malingering has influenced the Victorian
WorkCover reforms and those currently being undertaken in Western Australia. That is
an interesting point. We must not forge: that this legislation is based on the Victorian
WorkCover reforms, which were introduced by Premier Jeff Kennett in December 1992.
In regard to this legislation, I repeat the point that I made about the industrial relations
legislation; namely, how many times during the election campaign did we hear the
statement, "I am no: Jeff Kenneut and this is not Victoria"? I hope today to show clearly,
based not just on my comments but also on the comments of others, that by any fair and
reasonable assessment Richard Court and the Minister for Labour Relations have
plagiarised Jeff Kennett in this area and that most definitely this legislation is Victorian
in origin and intent.
Hon J.A. Scott: I believe Jeff Kennett is now saying, "I am not Richard Court and this is
not Western Australia. "
Hon JOHN HALDEN: He may well be. I understand they are saying that in South
Australia at dhe moment.
Hon ROG. Pike: Hon Jim Scott has learn: all of these Labor Party quotations very well.
Congratulations!
Hon JOHN HALDEN: Has Hon Bob Pike been teaching him? He has done well.

Sitting suspended from 3.45 to 4 .00 pm
Hon JOHN HALDEN: The WorkCover scheme in Victoria draws heavily on die
structure of the New South Wales WorkCover scheme, although the Victorian parameters

7831



are significantly harsher than those in NSW. Some elements of the Victorian scheme are
to be incorporated in the Western Australian scheme, as this Bill draws heavily on the
Victorian model. To exemplify that, yesterday I asked the responsible Minister a
question without notice, the answer to which indicated that the author of the Victorian
scheme, Mr Darrn Olney, was hired as a consultant by this Government to draw up this
legislation.
At the time of the Victorian scheme's introduction, it was heralded by a plethora of
public statements, as occurred in this State, to the effect that the level of weekly
payments of compensation would be significantly increased and the range of impairments
qualifying for compensation extended. It is true, as the Victorian Government
contended, that weekly payments for compensation were increased. However, the reality
was that few would reap the benefits of that increase.
When comparing the proposals for reform in Western Australia with those in Victoria, an
essential similarity emerges in their methodology: They both use an unfair preliminary
dispute resolution process, euphemistically referred to as conciliation; they use, perhaps
more accurately abuse, medical panels for dispute resolutions; and they involve specific
or effective exclusion of lawyers for influential and potentially determinative dispute
resolution processes. Also, both schemes involve the imposition of restrictions upon the
ambit of inquiry by courts and their operations; the utilisation of cumbersome double
hearings or inappropriate cost penalties on court determinations; and the direct or indirect
utilisation of the entirely inappropriate guides to the evaluation of permanent
impairment - namely, the American Medical Association. We have been advised by a
Minister in another place that that schedule has been revised - we hope to be abandoned -
but the point about the similarity of the two schemes remains, especially in considering
their origins. We will be questioning the Government regarding the American Medical
Association model. We hope that the Government will not, by way of regulation, try to
implement that process in relation to this legislation as that would be a deceit beyond the
wildest imagination of even members opposite.
The similarities in the scheme continue with both outlining the promotion of payments
for permanent impairment under the second schedule of the Bill as the primary vehicle of
compensation, without any attempt to ensure that it encompasses the full range of
industrial injuries. Also, both schemes involve the restrictions of common law damages
claim to cases of death, grotesque injury and very serious injury. The proposed reforms
in Western Australia place considerable emphasis on a conciliation process. The form of
the proposed conciliation process is similar to that in Victoria, save that in Victoria the
conciliation process is not mandatory to the extent that it does not con stitute a
precondition for an application to the Magistrate's Court or County Court for
determination of the matter. However, those courts have a discretion not to hear a matter
if they are satisfied that no genuine attempt has been made at conciliation. Both Victoria
and Western Australia seek to effectively exclude practising lawyers from appearing at
conciliation on behalf of a worker.
In the final analysis, the experience of the conciliation process in the 11I months in which
it has been in operation in Victoria is entirely unsatisfactory. Mr Deputy President
(Hon Barry House). as you know we attempted last night to refer this legislation to the
Standing Committee on Legislation. When one considers the Victorian issue, the need
for review of this legislation is paramount. The Victorian model clearly highlights the
dangers and problems of this legislation. It is not my intent to reflect on a decision of
this House, especially if the Minister is contemplating, as he said last night, sending this
Bill, or most of it, to the committee at a future date,. Nevertheless, the Minister should
seriously consider the Victorian experience.
Many of the persons appointed as conciliators by the Victorian Government would
appear to be committed to achieving a fair resolution of disputes. However, some serious
exceptions to that rule have arisen. Some conciliators have indulged in behaviour that
would be, and should be, considered entirely inappropriate. Some condiliators have
undertaken activities that bear more resemblance to risk minimisation on behalf of the
Victorian WorkCover Authority than to a fair conciliation of disputes.
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To highlight the problems, which are well documented and should be considered by the
inister, examples have arisen of the provision of inaccurate or potentially misleading

advice to claimants with a view to dissuading them from pursuing court action regarding
their claims. Some conciliators have been unwilling to ensure that claimants understand
the process. Some conciliators; have provided inaccurate information on the effect of
resolution of a compensation matter on social security and superannuation entitlements.
Same conciliators have allowed proceedings to be conducted in an unbalanced way.
One of the most glaring examples of the unfairness of this legislation, as provided by
Mr Malvaney, was of a worker and her union representative attending a conciliation
meeting at her place of employment. Present at the conciliation were the compensation
officer of the employer, the human resources officer of the employer, a representative of
the authorised insurer and a representative of the Chamber of Manufacturers. All these
representatives were allowed to actively participate in the conciliation process. However,
the union representative was curtailed every time she attempted to participate in the
debate. As well as being denied legal representation, there are no safeguards even if one
takes along a person to assist one to actively put one's views before that conciliation.
There are further examples of the inappropriate brokering of redundancy agreements,
Experience shows a number of circumstances where workers' compensation disputes
have been referred to conciliation. When the worker has attended, often without a
representative, be it of legal training or without, the worker has suddenly been presented
with a small redundancy package from the employer in lieu of compensation entitlement.
In a number of circumstances the exerting of considerable pressure on the worker by
those present at the conciliation process to accept that redundancy package, has meant
that the worker has done so. Later when advised appropriately, that worker has realised -
there is no other expression one can use - he has been short changed by that process.
Werkers have not been given that to which they were entitled,
In such circumstances, it is difficult to avoid the conclusion that the behaviour of certain
of these conciliators; is little other than risk minimisation on behalf of the employers. I
think it is fair to say that the conciliation service in Victoria, as it has been explained to
me, is generally a service that lacks independence. The conciliators in Victoria are direct
employees of the Victorian WorkCover Authority and have shown little inclination to
develop a culture of independence that might otherwise improve their image. Of course,
this is not helped by the exclusion of lawyers from that conciliation process. Workers
have attended conciliation processes without the ability to fully comprehend what is
happening, the implications of the proceedings or what were their rights and entitlements
before they entered the proceedings.
That is not the only area of similarity between the Victorian and the Western Australian
system. Again I hope the Minister will listen to these points when he is considering the
option of sending this legislation to the Standing Committee on Legislation. Both the
Victorian legislation and the proposals for Western Australia involve an extensive use of
medical panels. I referred last night to the likelihood of problems in this area. However,
in Victoria the use of medical panels is restricted to the determination of statutorily
defined medical questions. Under the Victorian Act a matter can be referred to a medical
panel at the request of either party or by a conciliator.
When it is so referred by a conciliator, the answer to a medical question will become
binding on the parties to the conciliation. Any party to court proceedings under the Act
may request that a matter be referred to a medical panel. A reference must occur on
request and the answer to the medical question will be binding on the court. The use of
medical panels ostensibly appears to be rational and sensible. I guess one can ask the
question: What could be more simple than the use of medical panels to determine
medical questions? However, as I said last night, it is not that simple - questions such as
these very rarely are.
First, it is rare that any issue that arises for determination is ever distilled into simple
medical questions. Invariably, such questions are never purely scientific and involve
mixed issues of fact and science. For example - this again was given by Mr Malvaney - a
determination of whether a worker is suffering from musculo-ligamentous swrain of the
12950-0
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back might be viewed as a medical question. The clinical diagnosis, however, in large
measure is contingent upon the liabilities and veracity of the claimants when reporting
symptoms. The issue of compensability of the condition is in turn reliant on factual
determination about the worker's employment, the cause of symptoms and the veracity of
present complaints. A medical panel has no particular skills in determination of these
nan-medical issues.
The second major difficulty regarding medical panels is the selection of personnel to
constitute those panels. The selection of personnel for medical panels in Victoria is made
by the Minister for WorkCover. I anm advised that Minister is a generally caring and
compassionate person. I do not know those are qualities one would attribute to the
Minister for Labour Relations in this State, but I will not pursue that. I will let everybody
make his own judgment.
Hon Tom Helm interjected.
Hon JOHN HALDEN: [ know. The formal list of panel members in Victoria displays a
respectable and reasonable spread of medico-legal consultants and practising medical
practitioners. Invariably, the personal predisposition of the medico-consultants is well
known to those who are continually exposed to their reports, and their predisposition to
medical questions is generally held as a result of their particular value systems.
However, despite the formal list of members on those medical panels, it is clear and
inevitable that the highest volume of work gravitates to certain practitioners. Those
members of the panel who have active treatment practices are less likely to be routinely
available for acceptance of such work. There is, therefore, a natural gravitation to those
involved in consultant medico-legal practice. The concern here is the simple fact that a
significant number of practitioners on a medical panel are independently retained by the
Victorian WorkCover Authority or authorised insurer for the performance of work on its
behalf. Some would in fact, it is suggested, receive incomes of several hundred
thousands of dollars a year which would be almost exclusively derived from the sources I
have just suggested.
Under those circumstances, one must ask: If we are to develop those procedures in this
State, could those people realistically be called independent? A fair assessment might
suggest that they might not be. It is particularly difficult to suggest that this area does not
need further review and particular quarantine to ensure that the potential problems, which
I think are obvious, do not occur. Based on those propositions and scenarios it is not
surprising that Victorian courts have forged a very strong response with respect to
medical panels. When a request is made for reference to a medical panel during court
proceedings, Victorians have religiously refused to refer matters to a medical panel until
determination by the courts of the factual issues on which the panel opinion is contingent.
Remembering that the decisions by these medical panels are binding and not appealable,
as I understand it, in an attempt to redress the legislative problem the Victorian courts
have sought to confine such decisions to the most narrow set of circumstances in which
fth medical panels can operate. Curiously, and I would suggest not surprisingly, when

this process has been pursued by the courts, the desire to have these matters referred for
determination by medical panels has waned. One has to say that this gives rise to the
inference that the real motivation for the use of medical panels by firms which are
covered by this or by their insurers has been not to obtain medical assistance but a
general evaluation in what they perceive to be a friendly forum. To say "friendly forum"
is perhaps an understatement but, nevertheless, it is appropriate in terms of this debate.
As I said earlier, the intention of the Minister for Labour Relations was to base workers'
compensation claims on the American medical formulas, as is the case in Victoria and, as
I acknowledge, may well not be the case in this State. At the beginning, however, that
was the premise on which the Minister's intention was based. Just to show how flawed
even to contemplate that particular process might be, I would like again to quote from
Malvaney, who I think gives some particularly insightful comments about those
formulae.
For those not familiar with the guides, they assign to the varying types of injuries and
degrees of impairment a percentage impairment of the whole person, ranging from zero
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to 100 per cent. The guide is divided into 12 chapters, each of which deals with some
aspect of human physiology. It attempts to measure the effects of injuries or disorders in
an objective fashion. This results in measurements of many muscular and skeletal
injuries from straightforward assessment of the range of movement remaining following
the injury. Other conditions are assessed by the effect of the injury on the physical
capacity of an injured person to do particular things.
The major weakness of this guide is that it does not, other than for psychiatric injuries,
take account of the disabling effect of injury, or the characteristics of the specific victim
and takes no account of the social dimensions of the injury. The guides themselves are
extremely complex, and import value judgments with which many of us would disagree.
An interesting example is the treatment of breast injuries. For example, a woman who
suffered a traumatic injury resulting in t loss of a breast would not find the word
'"breast" in the index to the guide. She would have to look to the guide on the endocrine
system, which contains two short paragraphs dealing with the mammary glands. The
sole function of the mammary gland, as stated in the American guide, is that of lactation.
A woman of child-bearing age who loses both breasts would be entitled to an impairment
assessment of zero to five per cent of the whole person. The guide treats the loss of one
breast or the loss of both breasts by a woman past child-bearing age as not resulting in
any impairment at all. Bizarrely, a male patient with a painful gynaecomastia, or a
painful swelling of the breast tissue1 regardless of age, would be entitled to the same
assessment as a woman of child-bearing age who had lost both breasts.
The sexism revealed by the assumptions underlying the last example is another major
flaw in the American Medical Association's guide. It goes on through example after
example of the sexist value judgments that ar implicit in that guide. Yet that was the
guide the Minister was advocating be used in this State. It was not until there was better
counsel, by those who practised as lawyers in this area and no doubt the insurers and
others, that it was suggested this was not a particularly appropriate guide whatsoever.
The common law facility of being able to sue one's employer for negligence has been the
subject of gradual erosion by impediments built into most workers' compensation
schemes. It is true that many arguments can and have been advanced both in favour and
against the efficiency and desirability of common law actions. The changes which have
occurred in Victoria and which are about to occur in Western Australia are simply an
extension of the process of devaluation of compensation generally, with the inevitable
consequence that the industrially injured will become even more marginalised.
I recognise that compelling but not ultimately convincing arguments can be advanced
against the equity of the common law process in the delivery of community benefits. It is
important to ensure that adequate income support and medical treatment is provided to
the injured independently of common law action. However, the common law remedy
does modify the employer's behaviour to some degree and provides some forum for the
public chastisement of wrongs committed by employers. It is said by many, including
the industry commission, that common law can be an impediment to rehabilitation. This
may well be the case in some circumstances, but I suspect the fact of being injured as a
result of an employer's carelessness or negligence, irrespective of whether a common law
action is brought, is a far greater impediment to rehabilitation.
The Industry Commission report in that area is quite scandalous and cannot stand up to a
great deal of logical or empirical examination. It should always be remembered that a
common law action is only ever sustainable in the fact of negligence. Much of the
criticism about common law claims emanates from what is said to be the very high cost
delivery of common law benefits. Though we would all want to express some
reservations about the figures upon which assertions art based, particularly in the
Industry Commission report, there is an inescapable conclusion that for the lower end of
the common law spectrum the delivery costs of those benefits are unacceptably high. I
do not think that that situation has gone unnoticed by the legal profession and, as I said
last night, in this State the Law Society has proposed to the Trenorden report a series of
recommendations that can assist in that area and others.
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In some respects it could be argued that common law remedy for small claims is
unsustainable, but this fact does not compel the abolition or the gross restriction of
common law remedies; rather it compels the necessity for the provision of adequate
substitute benefits, and the necessity for reforms to court procedures and alternative
dispute resolution mechanisms for small claims to be established. History has
demonstrated time and again that compensation systems invariably underconipensate the
injured, and occupational, health and safety laws are underutilised for various reasons
and sometimes rendered ineffective. It is my contention that the propensity of
Governments such as the Victorian and Western Australian Governments to set up
schemes which institutionalise injustice as this Bill does almost makes the retention of
the existing common law remedies compulsory.
A comparison of the WorkCover legislation with the proposed legislation in Western
Australia discloses different attempts to limit access to courts and the role of courts. I
raise this issue again, and I hope the Minister will take due note of and acknowledge that
this is a particularly grave and severe impost upon injured workers, Interestingly, both
schemes have adopted the imposition of a cost penalty of 120 per cent in respect of
outstanding common law claims. That is, if a worker proceeds to court and fails to
recover 20 per cent of a previous offer the worker becomes liable for expensive and
extensive legal costs. This artifice is clearly an impediment constructed to reduce the
access of workers to courts.
In Victoria this has unfortunately had the effect of depressing the value of residual
common law claims, and it will do exactly the same in Western Australia. Mr Malvaney
said that he recently had been) informed of a most blatant example of injustice occasioned
by this rule. The case involved a claim for common law damages by a paraplegic. There
was no doubt the claimant would establish negligence on the part of an employer and
would have no difficulty in being awarded the statutory cap of damages. For the
purposes of costs an offer was made to the worker that was set at slightly more than
80 per cent of the maximum cap. This offer was made in the full knowledge that the
worker would be unable to obtain an amount greater than 120 per cent because of the
statutory cap. As a result a worker who for example might have been entitled to
$100 000 had to accept $80 000 because to have pursued the claim to the level that was
set down as the appropriate compensation level, would have meant the person would
have been liable for costs. That is what this legislation says. The Victorian legislation
says the same, and I do not hear from members opposite that this is not a draconian step.
Whenever we debate these matters I always get worried when it is done with silence from
the other side. I do not know whether the Government on this occasion is so embarrassed
by this provision or it has been so harshly caucused it has no opportunity to do anything
other than to call at the appropriate time and cross the floor or sit when the division is
required. I suggest that this provision is just grotesque. The reason members on this side
hold the Minister for Labour Relations in the contempt that we do is because he is
anti-worker - on this occasion he is anti the injured worker - and to restrict a person who
is entitled, who has had an obviously quite severe injury, to only 80 per cent plus what
they are entitled to is an affront to this Parliament, the people of this State and of course
to injured workers.
It is interesting that both the Victorian legislation and the Western Australian proposal
have developed a process of requiring application to be made to the courts before
permission is pranted to bring common law actions. Such a process is clearly aimed at
producing a double impediment to workers who wish to pursue the entitlement of their
common law rights. In short the process requires that an application be made to a court
to obtain leave to proceed with the common law damages claim. In respect of that
application it is invariably necessary to canvass most of the medical evidence concerning
the level of disability and some evidence concerning the financial effects of that injury.
If successful the applicant is then granted leave to bring a common law action in which
the same evidence will have to be recanvassed in a superior court

We have two problems with that issue. Members cannot imagine the delays this will
create in the workers' compensation process. The injured worker must establish firstly
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that he can go to court. It no longer is a right. For example, if a hearing were to take two
days and there were some 200 people a year proceeding to court, 400 court days would
have to be set aside. The courts in this State are open for only 200 days a year, so they
would be well and truly blocked up with just those applications. Of course, another
200 days or perhaps a little less, would be spent in establishing their claims to go to
court. Also, prior to going to court the person must put forward all of their particular
circumstances that will be heard in the court and, of course, the insurer, in this case the
SGlO or SOIC as it will be when the legislation is passed, will know the details of the
claim and have significant time to prepare its case.
Interestingly, the Full Court of the Supreme Court of Victoria, not the most radical of
institutions, recently described the identical procedure in Victoria - that is what I have
been talking about - as foolish, wasteful and inconvenient. It criticised the necessity of
conducting a trial for several days in order to determine whether a serious injury, as
defined, exists. One has to establish that. If it is determined that it is a serious injury, a
further hearing will be required in which the same issues will be canvassed. The
Supreme Court of Victoria, in its benevolence, viewed the state of affairs as an oversight
by the Legislature and that will be exactly the same situation in this State. One must
hope that, presumably quite soon, the Supreme Court of Western Australia will not be as
benevolent as the Victorian Supreme Court, but will be make judgment on the oversight
of the Legislature. In fact, it will not be an oversight of the Legislature, because if this
Government proceeds down this path it will do so quite deliberately and with malice.
The Victorian Supreme Court went on to say that it suspected that such an arrangement
constituted an oversight, although the process had been carefully constructed to present
an impediment for those seeking recourse through a court. Even that body gave a
particularly clear view of that issue.
As reprehensible as the intrusion into the jurisdiction of the courts is in Victoria, it pales
into significance when viewed against the arrangement proposed in this Bill. Under the
proposed arrangements a review officer will be able to review a matter only if he believes
it is significantly complex to be referred to the Magistrate's Court for determination, or in
the event that a question of law arises. Generally speaking, the right of appeal to a
Magistrate's Court is limited to a proceeding on a question of law. The structure of that
arrangement defies description. Simply put, it provides for a Star Chamber with little
remedy. It is a scheme of which lames I would have been proud. The provisions are so
oppressive and so harsh that they will inevitably invite the intrusion of courts into the
process.
These restrictions upon the operation of courts and the propensity to develop alternative
dispute resolution mechanisms are inevitably rationalised upon the basis of cost reduction
and efficiency. The issue of cost reduction and efficiency in this Bill is an absolute
misnomer. There is not the slightest chance that this Bill will provide increased
efficiency and cost reduction, except by way of pay out to injured workers in this State.
The result of reducing the ability of people to receive adequate compensation and the
impediments imposed by this Bill cannot be considered to be accidental; they are quite
deliberate and particularly malicious. The extent of impediments to being able to have a
common law remedy under this Bill is greater than in the Victorian legislation. The
process of review and conciliation is administrative rather than judicial. The outcome
will readily be influenced by careful personnel selection and the creation of a climate
which suggests that a culture of independence, fairness or reasonableness will be almost
impossible if this legislation goes down the same path as the legislation which is
operating in Victoria.
It is worth while dwelling on this issue. It is said that the harsh and oppressive
procedures of the proposed conciliation and review processes can be justified on the basis
of efficiency and cost effectiveness. The Minister for Labour Relations has said that on
many occasions, yet if the Government were concerned about cost effectiveness and
efficiency it would not construct such a wasteful process as double court hearings. Why
would the Government impose so many impediments on people who want a court
hearing? The only conclusion that can be reached is that the designers of this system
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camne from the Basil Fawity school of management and are intent upon laying whatever
obstacles they can in the path of those who have been injured. The Minister for Labour
Relations has a remarkable resemblance to Basil and he has drafted this piece of
legislation with the same skill and integrity of which Basil would be proud.
This Bill is without a philosophical base other than to deliver a minimum amount of
compensation. The precursor to this Bill coming to this House has been very carefully
crafted upon a particularly skilful media campaign to construct particular images. I
suggest that with time it will be clear that the proposed scheme in this State is the scheme
that operates in Victoria and is an attack on all working people's rights. It is attacking
those people who ame and will be the major resources of this State and members should
have no doubt about that. No amount of prejudice, mythology or media campaigning
will obscure the reality that workers will be grossly affected by this legislation in trying
to gain fair levels of compensation.
I will again quote the words of Mr Paul Malvaney -

I have seen the poverty, injustice and despair that has been inflicted upon the
industria casualties of Victoria - I urge you to make every effort to avoid its
replication in this State.

Without doubt this legislation is a replica of the Victorian legislation. Having quoted
extensively from Mr Malvaney's comments - I am sure Hon Derrick Tomlinson, being
such a wonderful whiz-kid, would correct me if I were to miss this particular quote - I
will quote from the Law Society of Western Australia's report on this Bill. It has raised
nine main points of concern about this legislation and I will now outline those areas. I
am sure we have all read them. Hon Derrick Tomlinson could probably quote them to
me in Latin if he were of such a mind.
Hon P.H. Lockyer Mr Pike does that.
Hon JOHN HALDEN: I suppose either one would be able to do it.
Having used the examples of the problems that have occurred in Victoria and the
assessment by a leading Victorian legal practitioner on the similarity of the two pieces of
legislation, I would like now to use the Law Society's opinion in this matter to try to
connect the arguments to show that this is not just a Victorian's opinion of Western
Australian legislation, it is not just a half-baked idea by a - I use the word with no
insincerity - befuddled former judge from another State, but is the collective wisdom of
the Western Australian Law Society. If members opposite are silly enough to listen to
the advice of the Minister for Health and reject the Law Society's advice on this piece of
legislation, they will subject themselves to severe ridicule. If that is their choice, so be it.
The first of the Law Society's major concerns with the legislation is the common law
rights of workers who were injured in accidents prior to 30 June 1993 but who had not
commenced legal proceedings prior to 4.00 pm on 30 June 1993. The comment by the
Law Society is that the proposed changes are found in division 2 of part 2 of the Bill.
The division is entitled "Further transitional provisions" and commences on page 12 of
the Bill. Proposed amendments retrospectively remove an injured worker's accrued
common law rights. This provision is discriminatory and contrary to all fundamental
principles of justice. It removes long established and essential rights for workers to seek
just compensation for injuries within the common law system. Such rights wifl exist for
every other person in Western Australia except injured workers. This provision will
affect between 3 000 and 3 500 injured workers. The Government has also unfairly and
arbitrarily set a threshold limit of $25 000 damages before these injured workers can
pursue their common law rights. The legislation also unveils a complex, cumbersome
and confusing system and will introduce greater delays and cost for resolving outstanding
claims. Members may recall that in my earlier comments I made just that point about the
Victorian system. Now, to prove my point, the Law Society confirms that. Therefore,
everyone supports the conclusion that there will be great delays, and the cost of
resolution of outstanding claims will be greater. The only people who do not believe that
are members of the Government. Why would the Government not believe it? It does not
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believe it for any benevolent reason;, it is all about making sure that injured workers get
less. Hon Bruce Donaldson can nod his head! I suggest he read the Bill and talk to the
Law Society. It will go through it with him line by line. At the end of the day, he will be
left with no other position than to say that this Government has only one motive in mind
and that is to pay workers less.
There is a range of circumstances in regard to some of the common law rights that were
retrospectively removed from workers. I remember that a member in another place had
some problems in relation to that, but I do not intend going over them. Again, the toing
and froing of that date and the timing of it was another example of the Minister not being
able to come to grips realistically with what the legislation was about.
In relation to the comments by the Law Society that the legislation unveils "a complex,
cumbersome and confusing system and will introduce greater delays and costs for
resolving outstanding claims", it contends that, firstly, before workers can pursue their
common law rights, they are expected to have been registered with the Workers'
Compensation and Rehabilitation Commission before 5.00 pm on 29 July 1993. If not,
an extension could be granted to not later than 30 June 1994. However, the commission
must be satisfied that there is good reason for the person not being registered previously.
If the commission refuses registration, the appeal lies with the Minister. As one would
expect of the Minister's legislation, no guidelines are provided whatsoever for the
operation of the appeal process. The decision is purely an arbitrary one, and in principle
it is inappropriate for ministerial powers and prerogatives to be used in what is clearly the
jurisdiction of the courts. More importantly, what will happen is that people could - I
will say without doubt that they will - be denied natural justice.
Secondly, the injured persons must be provided with a certificate and within 21 days, the
commission is to notify the employer or the insurer of the pyovision of the certificate.
Thirdly, within 14 days of receiving the certificate, injured workers must submit details
of claims for damages together with a copy of the certificate to the employer or the
insurer. These are particularly restrictive time limits. They are unreasonable when the
insurer is given 60 days to respond. It will lead to injustices with workers being denied
sufficient time to obtain appropriate advice on their rights and the material to be provided
to support their claims. Time limits have previously been in the order of six years. Now,
under this benevolent Government, workers will be provided wit 14 days. If the best of
the arguers on the other side of the House do not think that is outrageous and unfair, they
should have another think about life.
Fourthaly, upon the employer or the insurer receiving details of the claim and the
certificate, they may within 60 days notify the employee if they want to settle the claim
for a specified amount or toey may decline to pay on the grounds that tti claim is not
worth the $25 000 or they do not accept liability; that is, if negligence is denied At this
point, the injured worker is presented with a maze of options, depending upon the
response from the insurers.
One of the most objectionable proposals is the procedure for an application to a District
Court judge for a declaration as to whether the employer or insurer is liable for damages.
It involves two questdons for resolution: First, is the employer liable for negligence; and,
secondly, has the employee sustained injuries "worth" at least $25 000? For the judge to
properly decide, there must be a full trial with all witnesses present. Currently, there is a
delay of between nine and 12 months in obtaining a trial in the District Court. If only
20 per cent of the 3 500 workers sought a declaration, it is estimated on the basis of a two
day hearing for each case that court time required would amount to 1 400 days.

[Questions without notice taken.]
lion JOTHN HALDEN: Prior to question rime, I was referring to some of the points that
have been raised by the Law Society and paraphrasing some of their comments about the
legislation. I do that because on occasions Hon Peter Foss has said that the Opposition
has not been specific enough about the points that it wants the Government to address.
The Law Society's submissions and the comments that I am putting to the Government,
although lengthy, are particularly relevant. I do not want the Opposition to be placed in -a
position to be criticised on that ground again by the Minister.
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Itris estimated that, if only 20 per cent of the 3 500 injured workers sought a declaration,
with two days for each hearing, it would amount to 1 400 days of hearings. With only
200 days for judges to carry out hearings in a year, this would lead to a delay of up to
seven years in obtaining a trial for somec injured workers. Once the declaration is
obtained from a District Court judge, the injured worker will have to go through the
entire trial process again to actually establish negligence and to prove the amount of
damages. The Minister in the other place may have made some alterations to that point.
I hope that that will be confirmed by the Minister either when dealing with that clause in
Committee or in his reply to the second reading debate. Workers whose injuries have not
stabilised enough for the court to make an assessment of either general damages or future
loss of earnings will certainly have to go through that tria process. The proposed
amendments contemplate an application for a declaration being brought within three
months of the issue of a certificate by the commission. Many injuries will not have
stabilised by that time. That is another sinister move by the Minister for Labour
Relations.
The legislation does not indicate whether a worker will have the right of appeal on a
refusal by a District Court judge to make an appropriate declaration. At present, all
Western Australians have the right of appeal to the Full Court of the Supreme Court of
Western Australia and, in appropriate circumstances, to the High Court of Australia. If
an offer is made to a worker by an insurer and not accepted by the worker, the court must
award an amount greater than 120 per cent of the amount offered, otherwise the worker
will be liable to pay for costs of proceedings for himself arid the insurer. This point is a
direct replication of what occurs in Victoria. Quite properly, the Law Society has
highlighted the matter. The provision will quite seriously disadvantage injured workers.
The Law Society suggests that it will also have serious implications for the Legal Aid
Commission and its ability to fund such injured workers. The legal costs of the worker,
the employer and the insurer are not provided for in the legislation. Additional
unnecessary costs are unfairly to be borne by parties whose rights have been changed by
this retrospective legislation. It is an attempt by the Government to curtail the rights of
workers who wish to pursue their claims.
The proposed changes in the common law rights of workers who have been injured after
30 June 1993 are found in division 2, which is entitled 'Constraints on awards of
common law damages", at page 4 of the Bill. The proposed changes will limit rights of
an injured worker to bring a claim for common law damnages in situations in which the
worker has suffered a degree of disability of 30 per cent or more or has suffered a future
financial loss at least equal to the prescribed amount. The proposed prescribed amount is
$1 000. The degree of disability is to be assessed by reference to schedule 2 of the Act,
the Australian Medical Association guides and the regulations. Members might note that
the American model is not to be used, and hopefully will not be used in the regulations.
All three of these assessment devices can be used in any combination. This is a most
unsatisfactory arrangement which will lead to doubt and confusion in the minds of those
responsible for determining disability and additional anxiety for injured workers.
Many injured workers will be deprived of their common law rights by the operation of
this provision. Injured workers will need to establish an injury equivalent to 30 per cent
of the prescribed amount; that is, $30 000. To achieve this amount for a back injury, a
worker will need a 50 per cent permanent loss of full efficient use of the back or for a
neck injury a 75 per cent permanent loss. A person with a 100 per cent loss of full
efficient use of his or her pelvis - that is, $15 000 - would never qualify on this criterion
alone. In the Law Society's evidence such levels of disability are extremely high. Many
workers will lose their rights to compensation. The $100 000 future pecuniary loss
access to common law may not necessarily redress these harsh thresholds. Many workers
will still be precluded because of their age or level of earnings prior to their being injured
from seeking benefit under the $100 000 pecuniary loss provision. Further, the
Government has introduced unannounced amendments that to proceed to a claim for
damages a person must obtain leave of the District Court, with leave to be given if a
worker establishes that he or she has suffered 30 per cent or more disability or has
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suffered a disability which would give rise to a future pecuniary loss at least equal to the
prescribed amount.
If the worker has already established the onerous provisions of a 30 per cent disability or
a $100 000 loss of future earnings, the worker should be entitled to proceed in the
District Court without first obtaining leave. For example, a worker suffering from the
asbestos related disease, mesothelioma, with short life expectancy, will be required to
obtain leave even with what is quite obviously a 30 per cent disability. Bearing in mind
the delays that this Bill will provide and the hurdles over which this worker will have to
jump to get to the end point, a person suffering from that disease would more than likely
die before he could receive the proper level of compensation. I do not believe that is
accidental. Nothing whatsoever surprises me about those who draft this sort of
legislation. If a dispute arises about the degree of disability, it is to be referred to the
director, who may refer the matter to the medical assessment panel. This assumes that
highly qualified, competent and experienced people will make a decision on that panel.
Why could a District Court judge not decide that a 30 per cent disability level existed?
Again, we find an effort to circumvent the judicial process in favour of a decision by the
director to handle it or to refer the matter to a medical panel. Administrative decisions
are being made on matters of law that will result in the denial of natural justice to people.
As the law currently stands, persons who need domestic home services following an
accident are provided with those gratuitous services by members of their families and can
recover damages for the value of those services. As a general rule the market cost of the
service is the fair and reasonable value of that service. There has in the past never been a
relationship between gratuitous services and the average weekly wages as proposed in
this Bill. The need for services to be provided is created by the negligence of the
employer. The services may be extensive or intermittent. It depends on the needs of the
suffering individual and that defines what is required, and not the avenage weekly
earnings of an employee in Western Australia. What the average weekly earnings of an
employee in Western Australia has to do with this equation is particularly difficult to
understand.
The problem becomes more severe when we consider that clause 93F(6) states that no
damages are to be awarded if the amount is less than $5 000. If the family or friends
provide those gratuitous services of less than $5 000, there will be no compensation.
There is no justification or proper basis for this arbitrary and onerous penalty. Nothing is
provided in the revised statutory benefits to compensate for the removal of this right.
People in need of gratuitous services will now be encouraged to obtain the services,
which will increase the cost of claims to the State. If people need domestic assistance for
a few weeks which will cost less than $5 000, people may as well have professionals do
those things instead of their families or friends and seek the appropriate claim.
Changes to statutory benefits under schedule 1 and schedule 2 of the Act are contained in
part 3 of the Bill. Some statutory benefits have been introduced but they are nominal and
in many cases people will be a lot worse off under the proposed amendments than under
a common law situation. On 30 June 1993 the Minister said -

To offset the loss of common law damages, a number of important compensation
measures will be introduced. These include schedule 2 benefits being increased,
weekly benefits increased to average earning for 26 weeks and schedule benefits
to be fully indexed.

The proposed changes only provide increases in weekly payments during the first four
weeks of disability.
The drafting of new clause 1 lA is almost incomprehensible, according to the Law
Society. It is inappropriate to be used as a basis for calculation of benefits. If it is used
in this way, many workers will be unjustly treated in the conciliation process. Proposed
increases in the prescribed amount are expected to cover permanent loss of function, past
loss of earnings and future loss of earnings. Hence, the benefit for workers will be either
non-existent or illusory in many instances.
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Procedures are available to workers and insurers for the resolution of disputes concerning
entitlements to workers' compensation benefits. These proposed changes are found in
part 4 of the Bill. The proposed changes are unnecessary and cannot be justified. There
is overwhelming evidence in the Guthrie report that the present system of resolution
procedures within the context of the workers' compensation board are the most just and
cost efficient procedures in Australia. Yet, this Government wants to change what has
been identified by an independent report as the most just and cost efficient procedures in
Australia. The Government's justification is based upon the Chapman report, the author
of which was provided with very narrow terms of reference - that was mentioned in the
debate last night - and within those terms of reference he was not able to assess the
efficiency of the board against the operation or conciliation and review schemes in other
States. The Minister's statement in paragraph 1 of page 17 of his second reading speech
is inaccurate.
One of the models of the system is that in Victoria. On information available the
Victorian system gives rise to significant delays. It does not have the same success rate
in resolving disputes by conciliators and has created significant administrative costs and
burdens. Later in this debate another member will be raising issues about the South
Australian process, which has also gone down a similar path. The delays and costs will
be highlighted in that system. I do not propose to go through that system because I am
quite sure that the House will soon have had enough of my voice.
Hon A.J.G. MacTiemnan: Never.
Hon JOHN HALDEN: The proposals being put forward by this Government are based
on models which do not work as it is suggested they will work. There are so many
examples of that that it is just beyond belief that we would head down that path. The
only explanation, as I have said both in and outside this House, is that it has very little to
do with workers' compensation but a lot more to do with the sale of the State
Government Insurance Commission. The only justification for these draconian measures
is to ensure that the balance sheet of the SGIC looks reasonable. If that is the way the
Government wants to operate, the Opposition will be delighted to provide that
information to the people of this State at every opportunity.
Hon B.K. Donaldson: At least we are trying to get a reasonable balance sheet. After
10 years of Labor Government it did not look too good.
Hon JOHN HALDEN: If the Government wants to get a reasonable balance sheet by
screwing people who have been injured in the workplace, then say it publicly and I will
debate it with the Government on every occasion; and the member knows I will win. The
Minister for Labour Relations has distorted the truth on a number of occasions. I know
that Hon Reg Davies received a letter from the Minister yesterday. That letter is a
distortion of the truth. This Minister is a disgrace. I can think of no other reason that the
Government would go down this path than to improve the balance sheet of the SGIC and
ultimately achieve the sale of the State Government Insurance Office. Members opposite
could not possibly be so inhumane were they not motivated by financial considerations to
themselves and to a Government instrumentality.
The proposed budget for the Workers' Compensation Board for the next financial year is
in the order of $1.6m, compared with the Victorian WorkCover scheme budget of
$24m-plus. Even if we accept that Victoia has four to five times the number of claims
that are made in Western Australia, it is likely that the Victorian system which the
Government proposes to adopt will be four times the cost of the present system. It will
not be just biased and partial me who will show the Government line by line exactly how
that will eventuate. The coalition parties promised prior to the last election to provide
more jobs and better management. Is that good economic management?
According to information which the Law Society of Western Australia has obtained from
Victoria, it appears that new claims cannot get to conciliation for at least two to two and a
half months, and existing claims must wait up to five months. Chambers' applications
for the commencement or cessation of weekly payments can be determined within four to
six weeks of being filed in Western Australia. Urgent applications can be dealt with in
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10 to 14 days in this State, and pre-trial conferences can be convened within six to seven
weeks of filing an application. However, for some unknown reason, the Government
wants to go for delay rather than efficiency. It is beyond explanation why the
Government would not want this legislation to be investigated by the Legislation
Committee. The Government has the numbers on chat committee. This legislation
should be compared with the Victorian legislation, and if the Legislation Committee does
not agree with me, it should write a report to that effect and do it quickly.
On the basis of last year's figures, which indicate that 73 000 workers' compensation
claims were made in Western Australia and some 9 504 claims remained in dispute after
the insurers accepted liability, it appears there will need to be some 200 conciliations per
week to cope with the demand. There will undoubtedly be a blow-out in the cost of the
operation of the system in Western Australia. 1 understand that the number of people
who will perform that function has been increased from four to six; before it has even
started, another two positions have been advertised.
Hon Kim Chance: There are 16 in South Australia, and still they cannot keep up.
Hon JOHN HALDEN: That is right. I will provide those figures in a while. One could
have a philosophical debate about this matter and one could enjoy or hate that debate,
depending on which side of the House one was on and whether one's side had the
numbers. However, this is not a philosophical debate. This is a debate about how the
Government's legislation will have a serious effect on injured workers. What the
Government is proposing is horrendous. It is like someone deciding to cut the arms and
legs off small children. If the Government does not amend this Bill, at the end of the day
it will cost the Government severely in political terms.
The stages for dispute resolution will be conciliation, review, and determination of
compensation by the Magistrate's Court. The Law Society makes the following
criticisms of the conciliation stage: Firstly, injured workers will not be entited to legal
representation at conciliation and will have to participate in conciliation in the presence
of expert claims managers who will represent the insurer. The inequality in training and
experience will give rise to an obvious injustice to injured workers. Secondly, although
injured workers will no: have the right to be represented by a legal practitioner, they may
be represented by another person, if the other party to the dispute agrees. That is a very
benevolent concession! It is similar to the 1802 Act to which I referred earlier. There
will be no control over the qualifications, experience, ethical standards or professional
indemnity insurance requirements of this other person. Injured workers will be left
without remedy if the wrong advice is given to them. Thirdly, at conciliation, injured
workers who fail to comply with the requirements or orders of conciliation officers will
expose themselves to prosecution and liability for fines up to $2 000. The scenario for
the average injured worker is firightening. Most will not have had previous experience of
courts or of the conciliation process. To expose injured workers to criminal liability in
the context of conciliation is intimidating and punitive. Fourthly, each party to a dispute
referred for conciliation will bear his or her costs. This will be onerous on injured
workers who may establish a right to compensation after the right has been disputed by
the insurer. It is of concern to the Law Society that the proposed changes will foster
confusion and will be a disincentive to injured workers to pursue their workers'
compensation entitlements. It is the society's view that a significant number of workers
may not pursue their claims because of their inability to seek representation and
assistance to prosecute their rights pursuant to these amendments.
Prior to the introduction of this legislation, the Minister indicated that workers would
have the right to legal representation at the review stage of the dispute resolution process.
However, this Minister just plays with the truth. Proposed section 84ZE provides only a
limited right to legal representation. The right is allowed when, frstly, all parties to the
dispute agree to legal practitioners appearing and being heard at the proceedings; or,
secondly, the review officer is of the opinion that a question of law is raised or is likely to
be raised or argued at the proceedings and allows legal practitioners to appear and be
heard at the proceedings. We talked about the inequities within workplace agreements,
but this is another example of how far this Government is prepared to go. In no other
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jurisdiction in Western Australia is an individual so disadvantaged. The system will
mean that a decision regarding a question of law may be made by a person who may not
be legally tained or qualified. That is a clear case of discrimination, and prejudice
against workers will inevitably arise.
I remind members that I am paraphrasing Law Society comment, and I would not suggest
that the Law Society is partisan one way or another. In doing its job, as a collection of
people, it is making these criticisms regarding the legislation. We have attempted to
investigate these criticisms and have been denied the opportunity; however, we will
persist at every opportunity. The cries of filibuster will not affect us because this issue is
too important. If the Minister will behave in his normal petulant manner, we will persist
in our criticisms.
Hon A.J.G. MacTiernan: It is a pity the Minister is not here. Perhaps they should
promote Hon Bruce Donaldson as he is showing more interest in this major legislation.
Hon N.F. Moore: The Minister is out on parliamentary business.
Hon JOHN HALDEN: No doubt the Minister will make outrageous comments about our
inability to handle the legislation.
Hon N.E. Moore: This place has some conventions. At times people are out of here for
reasons other than lack of interest in the Bill.
Hon JOHN HALDEN: We cop it sweet from the Minister for Health, and he must learn
that he will receive it back.
Hon N.E. Moore: There are some conventions.
Hon JOHN HALDEN: That is right.
Hon N.F. Moore: You may understand when you have been here a little longer.
Hon JOHN HALDEN: I am only too happy with conventions, but they flow bath ways.
Another unjust aspect of the review is that an injured worker appearing before the review
process can be required to answer a question even though the answer might be
incriminating or make him liable for a penalty. This is of concern in view of the fact that
the worker does not have a right to legal representation. Also, the review process must
commence within 14 days. Unless a large number of review officers are appointed, it is
difficult to imagine how comprehensive hearings can take place within the time
stipulated in the Bill. Also, an injured worker appearing before a review officer is liable
to prosecution for an offence, and to a fine of up to $2 000. This will be the case if they
fail to comply with the requirement or order of a review officer. This part of the
legislation is going beyond the bounds of justice and is no more than an attempt to
disadvantage injured workers. Proposed section 84Z0(B)(i) will allow the review officer
to order the worker to refund compensation payments if he is satisfied that the claim for
compensation was wholly or partly fraudulent. A finding of fraud is a most serious
allegation and should be found only after the proper presentation and testing of the
evidence of fraud in a competent court and with the benefit of legal representation. Also,
an injured worker will have no appeal from the finding of a review officer except on a
question of law, and each party to a dispute before a review officer will bear his own
costs unless a review officer otherwise orders.
The important principles are, first, that workers without representation will be forced to
appear alone and in person, yet employers will be generally represented by the pooled
resources of a well funded insurance company. Second, if a worker is truly entitled to
compensation, he or she should not have that compensation diminished by a need to meet
the expense of establishing a favourable outcome to the dispute. Third, no person should
be required to appear before, and give evidence in, a court without being free to seek
legal advice and representation. I am sure Hon Peter Foss will talk about the American
situation in relation to people's right of legal representation. Undoubtedly, I will be
entertained by the Minister during the Committee stage in which he will give me some
exotic examples of third world nations, which are basically dictatorships. I will be
delighted to point out to him that he, along with the Minister in the other place, is
providing such provisions in this legislation.
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The proposed changes to compensation in the Magistrate's Court are contained in
division 4 of the Bill. Currently, the Workers' Compensation Board is a specialist
tribunal which has had long and well established experience with a specialised body of
law relating to workers' compensation. To ignore expertise and training of the Workers'
Compensation Board is to ignore a pool of expertise built up over a number of years,
which can only add to delays and costs within the system.
Proposed section 84ZN limits matters referred to the Magistrate's Court to cases in which
a question of law arises. In other words, there will be no automatic right of appeal. If an

-injured worker is unrepresented, how will he or she know if a question of law arises?
The Law society believes that the dispute resolution process introduced by this Bill goes
far beyond a simple and cost efficient system to resolve disputes. The processes of
conciliation and review will deprive injured workers and employers of their fundamental
rights, such as legal representation and a proper opportunity or forum to present and test
evidence or competing allegations regarding entitlements.
T'he provisions relating to the role of medical panels are contained in part 7 of the Bill.
Medical panels are provided for under sections 145 and 146 of the Workers'
Compensation and Rehabilitation Act; however, these have seldom, if ever, been used.
In a recent case, in which referral was made to a panel, the Workers' Compensation and
Rehabilitation Commission experienced difficulty in finding suitably qualified medical
practitioners willing to serve on a panel. The Australian Medical Association has
emphasised that medical panels have limited application and should be used sparingly. A
large percentage of disputes within the workers' compensation system relate to
differences in medical opinion. Members must remember that these decisions are
binding. The opinion of one medical practitioner will be binding and affect the
entitlements of a worker, who will be without appeal.
Hon B.K. Donaldson: Do you think that the system might have been rorted at some
time? One would imagine so.
Hon JOHN HALDEN: Thfe member raises an interesting point. This is a classic example
of not needing a sledgehammer to crack a walnut. These problems must be addressed in
a reasonable manner. If the system was rotted - I am sure there have been examples of
that - the appropriate checks, balances and penalties should be put in place. I would
support that any day of the week. However, the legislation proposes inequity in that one
person can make a decision which is not subject to appeal. That decision may be right or
wrong, but wil not face appeal. The implications of a wrong decision can be enormous
to an injured worker, depending on the extent of that injury. The member would not say
by way of analogy that a person found guilty of murder should not have the right of
appeal.

Sitting suspended from 6.00 to 730 pm
Hon JOHN HALDEN: Before the dinner break, I was discussing the issue of medical
panels and the problems regarding this provision within the Bill. The proposed panels
would not hear submissions, would not hear workers and practitioners being
cross-examined and would not see surveillance films. They might do nothing about
examining the worker once, yet their findings, as I have said before, would be final and
binding with no right of appeal. They will have more power and less responsibility than
any court. Based on my previous comments, again, I believe this is another area of this
legislation which is truly reprehensible.
The sixth point refers to the abolition of benefits to workers injured while travelling from
their place of residence to their place of employment. These proposed changes are found
in clause 29 of the Bill. The abolition of this entitlement will result in a significant
reduction in workers' compensation claims. No increase in benefits to compensate for
the removal of this long standing benefit is provided by the Government. As I have said
before this is not the only area where that is the case. In many instances workers have
imposed on thern an additional risk of injury in the course of the journey to and from
work. It could never be suggested that the only reason they would be going to a place of
employment would be of course due to their employment! It has been suggested that as a

7845



result of the removal of this provision the Government hopes to gain significant financial
benefit.
The claim has been made that if a person is injured as a result of a motor vehicle accident
due to negligence of another party, the workers' compensation payments made by the
employer are reimbursed by dhe State Government Insurance Commission. Ihe
Opposition is particularly concerned that there seem to be - we will discuss this in
Committee - a number of loopholes regarding that issue. The issue of fly-in, fly-out
workers is another area in which I am sure members in remote electorates would be
interested. At present, if a person is injured on his way to work and is unable to return to
work for a period, he receives compensation. Injured workers now face a type of double
jeopardy because not only will they be denied not only workers' compensation payments,
but also they will have to meet the $15 000 threshold for SGIC claims. Even if they meet
this threshold they will not receive wages until settlement of the SGIC claim, which
could take between several months and several years. Again I suggest this legislation is
more about the SGIO float and balance sheet than anything to do with any appropriate
benefits to injured workers, be they actually at, or travelling to or from their workplace.
The seventh issue concerns the right to effect redemption of future weekly entitlements to
workers' compensation. This change is dealt with in clause 35. The amendments will
limit the lump sum payments to cases where workers have attained the age of 55 - we are
now going to discriminate against workers of that age - or purposes prescribed by
regulation. What will be contained within the regulations has not been specified. We in
this House should know specifically what the regulations will be. That is no different
from previous legislation for workers' rights where this Government has not been
prepared to in any way detail regulations. It is another case of where the Minister has
been given unfettered power on how that legislation is effected.
The eighth area concerns the transitional provisions relating to claims already
commenced under provisions of the present Act. These changes are found in clause 26 of
the Bill, which provides for all proceedings pending before the existing Workers'
Compensation Board to be transferred to the director and dealt with as if referred for
conciliation. I know the Government has changed same of the provisions of this clause.
Originally, a worker could be at the pre-trial conference stage or at the call-over stage
regarding a trial. However, the Government was proposing that a worker, within a hair's
breadth of getting a resolution to his workers' compensation claim, would be taken all the
way back to stage one of his claim. He may have been in that system for any number of
years and this Government was proposing to take him back to step one again.
Even that proposal, seemingly at the end of the day, became unacceptable to the
Government. To even contemplate such a ridiculous, costly and, for those people who
have been injured, horrendous proposition is an indication of just how far this
Government is prepared to stretch community tolerance. Luckily on this issue it got the
appropriate hint that community tolerance would not be particularly pleasant. No
provision is made for the cost of these part-completed proceedings. To this moment, I
see no justification, nor does the Law Society for this transitional provision.
Hon Ross Lightfoot: Would the member name the document he is reading from?
Hon JOHN HALDEN: I am quoting from my notes.
Hon Ross Lightfoot: They are typed notes are they not?
Hon JOHN HALDEN: Of course they are. What does Hon Ross Lightfoot think they
are?
Hon P.R. Lightfoot: How many pages are there?
Hon JOHN HALDEN: I amn happy to waste the time of the House. There are 52 pages.
I have mad from page I to 44 of my notes and I propose to get to page 52. Does the
member not think this issue is serious enough for me to have typed notes?

Hon Ross Lightfoot: Would you mind tabling them?
Hon JOHN HALDEN: I would be delighted to table a copy just for the benefit of
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Hon Ross Lightfoot because I know he is interested. He is such a compassionate man!
He should not try thar trick on me. Really, he is silly.
The PRESIDENT: Order!
Hon JOHN HALDEN: The member should not try that trick with me. He is silly.
The PRESIDENT: The rules are that if documents are to be tabled they are first to be
identified, and the honourable member has done that. The more important thing is that
the conclusion of the honourable member's speech is the rime when he should ask for
them to be tabled.
Hon JOHN HALDEN: I would not want to cause the member any problems. This is
entitled "Workers' Compensation Speech. John Halden". I think he should be able to
identify that, but if he has a problem I will help him.
The PRESIDENT: The point I am making is that if you want the notes tabled there is
only one way to get them tabled, and that is to ask for that to occur at the, conclusion of
your speech.

Point of Order

Hon TOM HELM: On this matter, Mr President, would you advise the member that if he
is addressing the House or the Chair he should be on his feet?
The PRESIDENT: Order! That is not a point of order. Let Hon John Halden get on with
his speech.

Debate Resumed
Hon JOHN HALDEN: I would be delighted to, Mr President. The ninth point that the
Law Society has pointed out is the change to the definition of "disability". Proposed
changes are to be found in part 5 of the Bill, pages 71 to 73. The Bill proposes a more
stringent and uncertain definition of "disability", which will further restrict the rights of
injured workers to claim compensation, clearly contrary to the Minister's stated intention
to improve benefits to workers. The situation surrounding this Bill has seen a numnber of
tactics adopted by the Minister and others in this place. One of the attacks that has been
unwarranted, most unfair and as yet unjustified is seemingly contrary to the facts; that
was the attack on the legal fraternity. I do not know whether Hon Ross Lightfoot wants
to join the Minister in attacking the excesses of the legal fraternity.
Hon P.R. Lightfoot: I would not have thought there were excesses. If you say there
were, I will accept that
Hon JOHN HALDEN: I did not say tt at all.
Hon P.R. Lightfoot: You said "the excesses of the legal fraternity".
Hon JOHN HA.DEN: I said the member would like to support them like his Minister.
H-is Minister on a number of occasions has had the propensity to attack the legal
fraternity for charging too much and inflating costs in the process, but it has always been
the legal fraternity which has proffered suggestions on how to improve the system, make
it more cost effective and limit legal fees. The system as proposed here may in some
ways limit legal fees, but the cost of that is to render workers through the processes
advocated in this Bill at the mercy of the review and conciliation processes. I have to say
that I think workers would far prefer to pay money to the legal profession and be assured
of the knowledge that they will have adequate representation rather than being exploited
to the hilt. That is what this legislation is about, being able to exploit -

Hon P.R. Lightfoot: You would not apply any control over legal fees whatsoever!
Ron JOHN HALDEN: The member is being silly. Where is his leader? Can he not tell
him to go away?
Hon P.R. Lighcfoot: That is what you said.
Hlon JOHN HALDEN: I believe in controls over legal fees. Of course I do.
Hon P.R. Lightfoot; That is a contradiction of what you said earlier.
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The PRESIDENT: Order!
Hon JOHN HALDEN: Mr President, I wanC to conclude my speech by making reference
to the issues about the importance of rehabilitation and of work to people. The
rehabilitation process is one that is essential and should not be inhibited by a process that
will place people under greater sretss in terms of their rights and entitlements in relation
to workers' compensation. It should not restrict their opportunities to continue to lead a
reasonable lifestyle. However, this legislation does all of those things. The issue of
getting people through the rehabilitation process and back to work is a particularly
important one for a whole range of psychological reasons. This is perhaps exemplified
by the fact that if we ask somebody what they are or what they do, they will always refer
in their answer to what their occupation is. People's work and occupation are
particularly important to them. It is the essence of self-esteem and self-identity. If one
impacts upon people's wellbeing in such a way as to restrict or in any way encumber the
rehabilitation process then I believe that one should be held in a degree of contempt for
that sort of behaviour.
Mr President, I know in this debate I have taken some considerable time and I have
quoted extensively from the Law Society, but I did that quite deliberately. It is the
Minister for Health who in this place repeatedly says of the Opposition that it has not got
a grasp of the legal position in regard to these matters. I have always thought that it has,
but I thought it would be better to present the view of the Law Society and not mine
necessarily, so that when we debate this matter further in this stage and in the Committee
stage of the Bill I do not think the Minister will be ungracious or contemptuous in respect
of the Law Society, although I know the individual and perhaps he will be, as he has been
in respect of the Opposition.
I have endeavoured to show quite clearly the nexus between this legislation and its parent
Victorian legislation. All the problems of the Victorian legislation at the end of the day
show the flaws and unconscionableness of this legislation. It is unfortunate that the
provisions suggested by the Opposition yesterday were not accepted, but in my
contribution to the debate today, I said that I hoped, as the Minister has suggested, there
might be a further opportunity of looking at referring this Bill to an appropriate reviewing
body, notably the Legislation Committee. I will be interested to hear the Minister for
Health when he returns from having performed his ministerial duties, as to how the
arguments of a former judge and those of the Law Society are inaccurate and wrong. I
am sure he will be able to go on at some length about that.
It is imperative that in such an important debate the information supplied to this
committee is authoritative and its credentials are well and truly sustained. If the Minister
is inclined to disagree with the Law Society and a former judge, that is acceptable; but I
would hope he will not show to that august body and a former judge the degree of
denigration he has shown in the past to the Opposition. If we are going to treat this
legislation seriously, what is required is an extensive and thorough inch by inch
investigation of the policies of the clauses of this Bill. It is suggested that there are grave
doubts about.-its intent and consequences. Again it is incumbent upon this House of
Review to do its job properly. The Opposition will undoubtedly oppose this legislation
tooth and nail.
HON TOG. BUTLER (East Metropolitan) [7.50 prn]: I was not present last evening
when the Chamber debated an Opposition motion to refer this legislation to the
Legislation Committee. I regret that the House resolved not to commit the legislation to
the Legislation Committee.
Hon P.R. Lightfoot: You are pre-empting the House
Hon P.11. Lockyer Don't use such big words.
Hon T.G. BUTLER: How am I pre-empting the House? What planet is Mr Uightfoot
from? He is an alien; theme is no doubt in my mind. He comes from another strange
planet. Nobody knows what he is talking about; nobody knows where he goes or what he
does.

(COUNCIOLI7848



[Wednesday, 24 November 1993] 74

The PRESIDENT: Order! I ask Hon Ross Lightfoot to stop interjecting and Han Tom
Butler to address the Chair from where I can assure him he will get no interjections.
Hon T.G. BUTLER: I appreciate the way you do not interject, Mr President. If you will
just bear with me. Sir, we have a strange bird that almost became extinct in the past
10 years. Its botanical name -

Point of Order
Hon P.R. LIGHTFOOT: This statement that Hon Tom Butler is making has nothing to
do with the Bill before the House. I urge you to ask him to return to the Bill.
Hon T.G. BUTLER: I will do that because it does not have anything to do with the Bill.
The PRESIDENT: Order! I am the one who must adjudicate on this. There is no point
of order, but Hon Tom Rudler indicated to me a moment ago that he intended to conform
with my request that he address the Chair. When he starts talking about old birds and
addressing the Chair I get a bit of a funny feeling. I know Hon Tom Butler would not be
doing that deliberately.

Debate Resumed
Hon T.G. BUTLER: I will get the opportunity to deal with these aliens from the other
side sooner or later.
Hon P.R. Lightfoot: Come on, Jimmy Hoffa.
Hon T.G. BUTLER: This is the type of alien we have to put up with in this place. As I
was saying before I was interrupted by the man from outer space, I regret the decision of
the House last night not to resolve in favour of sending the legislation to the Legislation
Committee. The guillotine motion and the gag ruthlessly rule in the Legislative
Assembly; they have now flowed over into this place, but tempered for this Chamber,
and have destroyed the very tenuous reputation of this House as a House of Review. It is
fast becoming a place that denies members natural justice and a place that now believes
that full and just debate is to be denied. The need to send this Bill to fie Legislation
Committee -

Point of Order
Hon B.K. DONALDSON: The honourable member is reflecting on a decision of the
House that was made yesterday.
Hon T.G. BUTLER: I am not criticising the decision I am regretting it.
The DEPUTY PRESIDENT (Hon Barry House): There is no point of order. The
member is entitled to regret the decision without reflecting on it, but he should not dwell
on it for too long before he gets to the motion that is before the House.

Debate Resumed
Hon T.G. BUTLER: I will dwell on it no longer than it takes for me to dispose of the
rather cheeky objections that come from the other side. I regret the decision because
there is a need for more research into this legislation than it has so far received. The
appropriate place for that to occur is the Legislation Committee. This legislation as it
unfolds will clearly reveal the draconian provisions that were first introduced in the
Legislative Assembly at 4.00 pm on 30 June this year when the Minister for Labour
Relations moved to disqualify workers injured through workplace negligence of their
employers from common law action and claims for damages. Common law damages
apply only if a worker has endured a 30 per cent body impairment, whatever that may
mean. Without warning, the Government moved to reduce workers' compensation
entitlements without time to prevent those who did not have prior warning from doing
anything about filing and issuing writs before the 4.00 pmi deadline on 30 June.
One of the Government members in the Legislative Assembly, the member for Albany,
himself a lawyer, took the opportunity to file with the courts before 4.00 pm on that date
some nine writs on behalf of the clients of his law firm. Up until something like 5.00 pm.
on that day he was still a partner in that law firm, so clearly the member for Albany's
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actions demonstrated his and the rest of the legal profession's concerns about this Bill.
The only two solicitors that I know who have not condemned the Bill but also have not
publicly supported it are Hon Peter Foss and Cheryl Edwardes.
The Government action in cutting off without warning the workers' right to common law
has been described by such legal bodies as the Law Society as draconian and 1 must agree
with that. Bodies such as the Law Society of Western Australia cannot be dismissed by
the Minister for Labour Relations with a mnere wave of his hand as being people with
vested interests or with references such as "entrepreneurial lawyers". There is a genuine
concern among the legal profession in this State and all over Australia about this type of
legislation and the effect it will have on their clients.
The really draconian aspect of this legislation is to have the 30 per cent body impairment
rule apply whereby unless one can show or is declared to have a 30 per cent body
impairment one cannot claim at common law for damages for employer negligence.
From my reading of the Bill that 30 per cent impairment is a 30 per cent body
impairment across the board. It simply means that anybody who has less than 30 per cent
body impairment irrespective of what that may be, cannot claim for damages at common
law. It is comparing apples with apples. The loss of a leg below the knee represents a
28 per cent body impairment and, as a consequence, there is no entitlement to sue
through common law. Apparently it has been overlooked that a 30 per cent body
impairment means different things to different people. It does not mean that because a
person loses a leg either above or below the knee, or whatever the 30 per cent body
impairment represents, he has suffered the same disability as someone who has lost only
the use of a small part of his leg. The level of disability should be based on the effect
that the injury has on a person's ability to either earn a living or to return to his trade or
profession. For example, a carpenter who loses a leg would find it difficult to find a job
on a building site, while a clerk suffering the same disability would find it easier to retain
his job or find a similar job. This argument has been put to the Government by the
Trades and Labor Council and the Law Society of Western Australia, but it appears to
have fallen on deaf ears.
The same applies to the removal of compensation for workers who are involved in an
accident while driving to and from their place of employment. Perhaps members
opposite will present an argument which will persuade the Opposition to change its
position. Under this legislation third party insurance will have a threshold of $15 000.
Unless a person is awarded a payment in excess of $15 000, he will not receive any
compensation. I do not know how that can be justified and I will wait with bated breath
for the Government's argument to see whether it will convince members on this side of
the House. T1he ability for workers' compensation to be paid to people injured in an
accident that occurs while they are travelling to and from their workplace has been
removed from this legislation. Originally, a person had to prove that he was taking the
direct route to and from his workplace and that the accident occurred within a certain
time frame. From the information supplied to me and from the debate in the other place I
cannot find any logical reason why that provision has been deleted from the Act. The
Government will no doubt argue that it has significantly increased the prescribed amount
and the number of statutory injuries which apply to the second schedule and that they are
in the best interests of the worker. I will not argue with that. An increase to the
prescribed amount is commendable. If the number of statutory injuries that apply is
increased that is also commendable provided it is not done at the expense of the worker
who has been seriously injured through the employer's negligence. It is questionable
why these increases have been made. Will they only increase compensation paid to
people who have been denied the benefit of common law and the ability to seek damages
for workplace negligence?
The proposal to increase the prescribed amount and the number of statutory injuries does
not appear to have come from the goodness of the Government's heart - it is part of a
plan which will not favour the workers. That is not surprising because one could not call
this Government a philanthropic Government. While I support the increase to the
prescribed amount, I will not accept the confidence trick that this amount will be

7850 [COUNCIL]



[Wednesday, 24 November 1993] 75

increased at the expense of workers injured because of an employer's negligence. As far
as I can determine, they are across the board increases and compensation victims will
receive the increases regardless of whether they are negligence claims. The argument put
forward by the Government is that common law damages can only be successfully
claimed if one can prove employer negligence at the workplace. This draconian piece of
legislation has been introduced because the cost of these cases has increased and the
employer is unable to provide a safe workplace.
I read some interesting comments made during the Estimate Committee debates by
Mr Neil Bartholomaeus from the Department of Occupational Health, Safety and
Welfare. His comments are very interesting because he blows the lid off the
Government's plan by outlining what it intends to achieve by this legislation. I will not
be unfair to Mr Bartholomaeus, but from reading his comments one could be excused for
thinking that he had more than a passing interest in this legislation. He referred to his
department's activities to try to reduce workplace injuries by 10 per cent over the next
four years. It is evident that he and his deparment have great difficulty in making any
real dramatic inroads into the reduction of workplace injuries caused by employer
negligence. On page 89 of the Estimates Committee debate on 29 September he said -

Over the past decade, while the rate of injury rate has come down - and I can give
you some specific information on this - we have seen payments to workers
through claims increase, and, more significantly, the cost of servicing the
workers' compensation system increase substantially. That matter is being
addressed separately through changes to the workers' compensation legislation at
present. Thus, while we are bringing down the rates of injury, unfortunately the
savings are not translated as directly as they should.

I believe Mr Bartholomaeus is saying that his department is having great difficulty in
reducing the amount of workplace injuries, but in trying to do so, the costs axe rising
because of grants made through common law. Therefore, the fault is again pushed back
upon the worker by virtue of the fact that he has the temerity to pursue a common law
claim which is a cause of the cost of workplace injuries increasing. The responsibility for
the workplace under the occupational health, safety and welfare legislation is the
responsibility of the employer. I do not want to cover all employers with a blanket, but if
a person gets hurt through a workplace accident, I am genuinely concerned. My
experience as a trade union official is that employers cut corners on such things as safety
thereby increasing the risk of employer-negligent accidents. In this legislation, the
Government is not making it necessary for the employer to provide a safe workplace.
As I was saying, this type of legislation does not encourage the employer when we take
away the right of a worker to sue for common law damages because of negligence in the
workplace. As Mr Bartholomaeus suggested, the Government will probably find it
increasingly difficult, especially with this legislation, to eradicate workplace injuries
through employer negligence. Therefore, the obvious thing for the Government to do
when it wanted to prevent an increase in the costs related to workplace injuries through
employer negligence - because it could not bring down the number of accident injuries
and therefore reduce the cost of injuries - was to cut off at 4.00 pm on 30 June
everybody's right to common law action for injuries which result in a below 30 per cent
body impairment. If it was dinkum in wanting to decrease the number of workplace
injuries and bring down the cost of such claims, it should have looked at the occupational
health, safety and welfare legislation and done something about strengthening it and
making it much more open for surveillance, and given a wider body of people the job of
looking at occupational health, safety and welfare.
I know there has been a resistance from the Government to increasing the role of the
unions for fear that they might be disruptive or for fear that they may decide to take
matters into their own hands. However, in my 21 years of experience with the trade
union movement, trade unions have never used the occupational health, safety and
welfare legislation to the extent that has been imagined in this Chamnber. The fact is that
unions are very safety conscious; if anything, they have been the party that has been most
responsible for reducing workplace injuries.
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The fault does not lie with the courts and their decisions on payouts to workers who have
suffered a workplace injury, and so the courts should not be prevented from applying a
just and proper system of fairness when making decisions related to workplace injuries.
This legislation is draconian in the true sense of the word. I believe that in time it Will
come back to bite the Government on the backside because workers' compensation over
the last three decades in my time in the trade union movement, in my time in this place
and in my time working for the previous Government as a public servant, has come from
nowhere. It came from weekly compensation payments of two-thirds of the old basic
wage to where we were prior to this Bill being introduced.
I guess members opposite are concerned but are constrained by virtue of the fact that they
are not allowed to make speeches. I am sure also that they are concerned about this type
of legislation as they have been concerned about some of the other rubbish with which
we have had to deal over the last few weeks. However, they have to have dealt with
people who have suffered a workplace injury to have any appreciation or knowledge of
the injured workers and what they suffer. Not one member opposite would ever have
been on workers' compensation and would not understand how the reduced income that
comes from workers' compensation payments affects people. I know somebody is about
to say that the Government has increased the prescribed amount and it has increased the
number of injuries that can be claimed under the second schedule. I know that members
opposite will say that, but they have denied people the right to make just claims for
injuries sustained at work through no fault of their own. I agree with Hon John Halden
that this legislation is more about establishing a sound basis for the sale of the State
Government Insurance Office. It is regrettable that injured workers must pay for this,
and it is regrettable that this legislation has ever seen the light of day. It is the most
draconian legislation introduced into this Parliament in the eight years I have been a
member. I hope I never see anything else as bad again, and I hope the Government will
look at. this legislation with some compassion. We believe as a result of this legislation
that people injured in the workplace through no fault of their own, because of the total
negligence of their employers, will suffer and will have to make sacrifices to meet the
perceived debts of this Government. I oppose the legislation.
HON TOM HELM (Mining and Pastoral) [8.22 pm]: I am very pleased to follow
Hon Tom Butler in this debate and to start where he left off; that is, looking at members
opposite who chose to introduce this legislation. I understand many of them will be
outside the Chamber on parliamentary business because they would rather do something
else than be in this House addressing workers' compensation legislation. In fact, this Bill
has nothing to do with workers' compensation, but is to do with increasing the
profitability and saleability of the State Government Insurance Commission, insurance
companies, insurance lobbies and their friends outside the Parliament who helped this
Government during the election. Members opposite do not have the guts to be in this
Chamber, and they will find alternative things to do away from this House. They are
proud to be part of legislation that will take workers back a long way in this State.
Hon W.N. Stretch: Where are the rest of your comrades?
Hon TOM HELM: The reason Opposition members are not in the Chamber is that the
Bill before us should be treated with the contempt it deserves. The Opposition will tell
Government members who remain and who sit smiling in their seats that we think the
legislation stinks, and so do other members opposite who will not face the music. At
least Hon Bill Stretch has the guts to see it through, as does Hon Derrick Tomlinson. It
would be worth while Hansard noting how many people on the Government benches
were present in this Chamber while we debatedthis Bill. Hon Tom Butler assumes that
no members on the Government side would have received workers' compensation
payments. Will those who have raise their hands? I count five members whose hands
are raised. Which of those are telling the truth?
Hon Derrick Tomlinson: Did you get it wrong again, Tommy?
Hon TOM HELM: Will those telling the truth raise their hands?
The DEPUTY PRESIDENT: Order! Lect us get on with the debate without the
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interjections. I ask the member on his feet to address his remarks to the Chair and we
will make some progress.
Hon TOM HELM: I do not know whether those who said they received workers'
compensation were paid ordinary rates -

Hon T.G. Butler interjected.
The DEPUTY PRESIDENT: Order! Hon Tom Butler has just spoken for 40 minutes,
and has had a fair slice of the House's time. I ask him to stop interjecting.
Hon TOM HELM: Members certainly should not support this tripe which passes for a
workers' compensation Bill or this paper, that is supposed to be for the benefit of people
who have been injured at work because of the negligence of their employer. Perhaps
members were in the same situation I was once in - they were injured in the workplace,
but the employer was not totally at fault. It was not a matter that went to court but I was
obliged to accept a reduction in wages. Perhaps members opposite who were on
workers' compensation decided not to sue their employer because the accident was as
much their fault as anybody else's, and they copped it sweet. If that is the case, they are
able to manage themselves and, like me, can argue about the current workers'
compensation rules and the compensation they provide. However, I have a 19 year old
son who is on workers' compensation. He was involved in an accident while driving a
truck, and hit an overhanging tree through no fault of his own. The truck was badly
damaged and he is suffering back injuries. What chance does he have of proving to
anybody that he has more than 30 per cent damage to his body? How does he know
whether he has? Does anybody understand how difficult it is to determine how damaged
a person's back will be in later life?
Hon Sam Piantadosi: Who will offer him employment in future?
Hon TOM HELM: That lad wants to work now; be is anxious to get better and return to
work. He does not want to worry about the draconian laws that this Government wants to
put in place. All he cares about is living a normal life for the rest of his years, and he is
worried and frightened. I am his father, and I am worried and frightened because I
wonder when this Government will stop. It introduced the industrial relations legislation,
which has led to this legislation. The Government's legislation contains no compassion
or understanding for those people in our society who are less fortunate than we are. This
Government is all about saving money. Members opposite cannot tenl me this
Government will give my son an increased wage packet. He can survive on the dole, and
that is all he gets. He does not want to be on the dole; he wants to work. Surely people
are entitled to work in as safe an environment as possible? When the environment proves
not to be safe - nowhere is completely safe - surely workers are entitled to proper
compensation and should be able to sue the person who has been negligent so that they
can obtain some of those things to which they are entitled for the rest of their lives? This
legislation will not allow that to happen. My son is asking only for the opportunity to
continue his employment. He is certainly not receiving a king's ransom now. He is
really concerned that his employer may not be able to carry him on light duties for much
longer. He has asked me to go with him next Wednesday to a specialist for assessment.
He will be examined like a piece of meat.
Those of us who have been on workers' compensation know of the procedures; we have
all copped it. I was lucky, because it was not necessary for me to be assessed.
Something went wrong in the treatment and I needed specific surgery later, but I was not
19 years old. This young man has a back injury that is not going away, as some people
said it would. He is worried. He has that to worry about and he must also worry about
whether the employer is willing to continue to employ him. He must worry about
workers' compensation, and whether the insurer will continue to pay the employer, so
that the employer can employ him on light duties. As well, he does not know about this
Bill. He does not know that if it is proved by an assessor that his injuries do not meet the
30 per cent incapacity threshold he will be precluded from suing the employer, the local
authority, the employer, or whoever was negligent when he had the accident. He does
not know that his common law rights have been taken away. He would not even know
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what common law rights are. How many 19 year olds would know? All that is way
down the track far him. Perhaps ignorance is bliss.
I should transfer the argument to a married man with children, a mortgage, and all the
responsibilities that married life incurs. Where will that person be under this legislation?
Rehabilitation is spoken of, but surely that should be a fall back position. People should
be able to go to court to sue as a result of the negligence of others but according to this
Government and its Victorian mates, workers are not entitled to do that. What sont of
person would say publicly that he does not care; the total will be a certain amount, and
the employee's rights will be taken away? What sort of a person would say to an
employee that he does nbc rate the 30 per cent incapacity in circumstances where a
person loses a leg below the knee? Such an injury rates only 28 per cent incapacity.
That is okay if the person injured is a clerk but what if the person is a rigger? He will
never work again.
For the benefit of members opposite I will explain what workers' compensation means to
me - those who am listening to the debate -

Hon M.D. Nixon: You have a lot of courage.
Hon TOM HELM: The member will see. It is a case of 'Forgive them for they know not
what they do." When I worked in the Pilbara I was paid between $800 and 51000 a
fortnight because it was a high wage industry. However, the basic hourly rate for other
people was not much higher than the award. I know that this legislation does not affect
that area. The basic wage at that time would have been about $250 a week gross. My
wage was for an adult with a family to bring up but at die same time, if I had been
injured, even if theme were complications, I had the ability to go to court to prove
negligence by my employer. I had die right to receive same sort of financial
compensation to provide for my son and family. The provisions of this Bill seek to take
away that right. There is more involved than an injured person being concerned about
returning to work. There is also the rehabilitation factor. People are not rehabilitated to
return to the work farce. We do not suggest that everyone lives to work. We suggest that
most people work so that they can live. My son's first worry now is whether his
employer will continue to employ him. His additional worry - and I redly feel for him
about this - is whether he will continue to have a nornal life. On top of that, according to
the provisions of this Bill, he must be able to prove that his injury passes the 30 per cent
benchmark so that he will have the ability to go to court and prove negligence. The
police were called to the accident; the truck was wiped out. There were no other
circumstances except that a tree was overhanging the road. Someone was responsible for
the accident, but not my son - and neither was the employer. Therefore, under the
provisions of this workers' compensation legislation he does not have the ability to sue.
He was in the employer's truck and under these provisions the 30 per cent threshold
would not apply.
Hon Peter Foss: He would not have any right to sue at all.
Hon TOM HELM: Under this legislation he would -

Hon Peter Foss: Not according to what you said.
Hon TOM HELM: The firm for whom he works is paying workers' compensation -

Hon Peter Foss: Workers' compensation yes, but he does not have the right to common
law action.
Hon TOM HELM: Why?
Hon Peter Foss: Who was negligent?
Hon TOM HELM: I do not know if the owner of the truck was negligent or the local
authority, because it did not trim the tree, or the Main Roads Department, becauselth
camber on the road was not right. "

Hon Peter Foss: That is not affected by the legislation. The employer did not drive into
the tree. Your son has no right of action.
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Hon TOM HELM: I suggest he has a case under common law now. Either he can sue
the employer or another individual under common law.
Hon Peter Foss: Not on the basis of what you have said.
Hon TOM HELM: The Minister is saying that even though my son had an accident for
which he was flat responsible, and the police were involved, he has no right to sue under
common law. Is it an act of God?
Hon Peter Foss: No. There must be someone who is negligent before you can sue. I
doubt that the employer could be sued in that case.
Hon TOM HELM: Why would someone doubt that a person put the tree there. It could
have been the shire or the Main Roads Department; it could have been anyone. It could
have been the employer. It is fair comment. I will not argue the point whether in the
present circumstances my son can or cannot sue. We must agree to differ. Under this
legislation he cannot sue if he has less than a 30 per cent incapacity. That is, if he does
not cross the threshold, he cannot sue. Is that correct?
Hon Peter Foss: Yes.
Hon TOM HELM: So, in addition to worrying about getting well, and about continuing
to work and receive a wage, as well as worrying about life at 20 or 21, he must also
worry about the fact that if all does not go well he will receive compensation only under
the provisions of this legislation. I accept that these provisions are better than they were -

Hon Peter Foss: In your son's case I think it is better, but he has no cause of action.
Hon TOM HELM: Perhaps he is better off because he does not know -

Hon Peter Foss: I have sympathy for your son -

Hon TOM HELM: - but the assumption is we can take comfort from the thought that we
might be able to sue. I agree with the Minister that under this legislation the weekly rate
is better. But even knowing the amount of money available to people who are injured in
the course of their work, we need to go down the legal path. We need to discuss what the
clauses mean and what common law means. The legal eagles in this place - Hon Peter
Foss, Hon Alannab MacTiernan and Hon Nick Griffiths - have been legally trained, and
we need them to join in debate. However, while they are having the debate, people such
as my son and I and thousands of ordinary workers will be at risk of having their
entitlements reduced. It is all very well to say that only 15 per cent of injured workers
make a common law claim. It is all very well to say that it is costing from $I I~nm to
$260m a year. It is all very well to say that this legislation will resolve the issue.
Members know that the TLC, the insurance industry and employer groups intend to be
compassionate and to rein in the renegades who provide unsafe workplaces so that people
can work in a safe environment.
We have had presented to us changes to the regulations concerning occupational health
and safety. We have the Industrial Relations Act amendments which give workers the
ability to enter into an agreement with an employer and to nominate the bargaining agent.
My 19 year old son has had an accident. I pray chat he will be all right and that he will be
able to keep his job. As a result of this legislation, if he seeks another job, he will have to
negotiate with someone older and wiser than him. This is all part of a package that does
not address the issue of making workplaces as safe as they can be. It does not address the*
issue of improving the health of workers and providing safe workplaces. As well, it does
not provide compensation for people who require treatment or need assistance to live a
normal life, which is the right of everybody in this country.
The second reading speech contains reference to amendments made in Committee in
another place. We know that it reflects amendments which will be brought forward by
the Government in this place. We know that there are certain areas about which the
Minister for Industrial Relations in another place and the Minister who has carriage of the
Bill in this place will feel embarrassed once again by having to accept amendments and
will feel the weight of society regarding some of the proposals in the Bill.
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In the second reading speech, the Minister produced the throwaway line -
if the worker and insurer cannot agree on a settlement figure. the worker may
commence common law proceedings.

Nobody should feel upset about that provision. However, the difficulty arises when one
accepts the term "worker" as being a 19 year old youth who happens to be one's son.
One knows that person's mental capacity and the type of person he is. One is aware of
the naivecy of that young person. One is concerned when one realises that that young
person will have to negotiate with some of the hard-nosed pigs of employers who are
around the place. I am not referring merely to the employers who own the sweat shops in
light industrial areas but to the large multinational companies who will be offering
contracts to workers this week - companies which are making a fortune out of Australia.
How can a 19 year old negotiate satisfactorily with someone who has had legal training.
or an accountant or a real haninose who has been around the world? Not only do these
workers have to negotiate their wages and conditions; when they are injured, they must
talk to the insurer and know how to proceed under common law. How are they supposed
to know? Of course they will seek legal advice. How will they know to seek legal
advice? The thrust of this excuse for a Government - for this mob - is to reduce the
power of unions,
Hon Sam Piantadosi: "Mob" being the operative word.
Hon TOM HELM: "Mob" is the word. The Government is attempting to reduce the
ability for workers to unite, obtain advice and present at the workplace on an equal
footing.
[Quorum formed.]
Hon TOM HELM: I hope that Mansard records that the quorum, which is the
responsibility of this excuse for a Government, was not present.
Hon W.N. Stretch: With your members standing in the corridor outside.
Hon TOM HELM: Why do Government members feel ashamed? If they are
embarrassed by this legislation, why do they not tell the bully boys in the party room who
want to move this legislation that they do not like it? If they do not have the guts to
argue the legislation in this place, why do they not have the guts to tell their party
meetings that thiey do not like it? If they do not like it, they should not do it. They
should not walk away from it and leave it to somebody else, They should not wait for
Brutus to bring the knife out and stab Caesar;, they should not leave it to somebody else
to stab the workers of this State in the back. They should face it and not be afraid. Their
embarrassment is proved by their silence. They are not only silent; they will not even
come into the Chamber. Mansard should note that the Government is responsible for
ensuring that a quorum is present - it is Government business that we are dealing with -
and it cannot provide a quorum.
Hon P.R. Lightfoot: That has nothing to do with the Bill. Get back to the Bill. You have
obviously been drinking again.

Withdrawal of Remark

The PRESIDENT: Order! That remark is out of order. The member must withdraw the
remark.
Hon P.R. Lightfoot: I withdraw.

Debate Reswoned

Hon TOM HELM: When Government members were caught on the hop and a quorum
was called, I was pointing out the bland statement made by the Minister who has the
carriage of the Bill in this place. He stated -

If a worker and an insurer cannot agree on a settlement figure, the worker may
commence with common law proceedings.

That is lovely and bland and I am sure that no-one could take exception to it, unless the
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person is the father of a young person who has been badly injured, or a person who
himself is injured. In that instance, common law proceedings rakes on a whole new
meaning. How would ordinary people know about common law proceedings? How
would they know what they need to do? The whole push from the Government is to try
not only to destroy the trade union movement but also, it appears, to look after the
lawyers. I cannot understand that. One wonders how the Mnister with the carriage of
this Bill feels.
[Quorum formed.]
Hon TOM HELM: I do not make any apology for making members of that crowd
opposite feel so embarrassed that they have to leave the Chamber. It is their
responsibility. If they cannot obey their leader -
The PRESIDENT: Order! The member should talk about the Bill.
Hon TOM HELM: I am, indeed, Mr President. I am saying that the content of the Bill is
so important to some of the Government members that they cannot sit in this Chamber
for five minutes and listen to someone who wants to address matters that cause him
concern. The people on the Government benches will not obey their leader's call to
come into the Chamber and listen and respond to the view of a member.
This Bill will affect the ordinary working person, no matter what age. I will not repeat
what I said about the statements on page 7 of the Bill. I have mentioned the formula of
how a person can go to a common law trial. The worker must understand his
entitlements under this Bill; then he has to know how to go about securing those
entitlements, about making provision for himself under this Bill. The Bill talks about the
worker being able to take a chance on a formula that provides that if the judgment of the
court in respect of the insurers' final settlement offer is not more than 120 per cent, the
insurer must pay the worker's legal costs otherwise the worker must pay the insurer's
legal costs.
Let us put that into its proper context. I will refer to a 19 year old worker, but it does not
matter what age the person is. If a person feels that he has a case and he puts that case,
surely there should be some equality in the matter, some provision to say, "You have an
opportunity to present your case to a court knowing that it is a win or lose situation." We
are not talking about a gamble, a throw of the dice or a turn of a card; we are tailking
about a person who feels aggrieved or who in some way wants some compensation. In
taking into consideration his futur and the future of his fondly, he must decide about the
additional liabilities that he may incur. He has to worry about the decision of the court.
Not only has he to win the case, to be proven to be correct in bringing the case, but he
also has to be awarded 20 per cent on top of what he is seeking. He has to balance what
he believes to be his right, the welfare of his family and winning the case with the
question of whether he will be awarded 20 per cent on top of the insurer's final offer.
The insurer will initially offer the lowest figure possible and then increase it. The insurer
knows that before the worker will go to court, that person will have to believe he will get
not only the settlement that the insurance company is prepared to offer but also 20 per
cent on top of that amount, otherwise the worker will have to pay the insurance
company's costs. What kind of equity is there in that?
We are talking about somebody who is ill, injured or incapacitated in some way, who has
the worry of getting himself better, carrying the weight of his family responsibilities and
on top of that, given that he has an opportunity for the insurance company to make some
sont of settlement, he has to believe he will be awarded by the court an additional 20 per
cent on top of that settlement. It is like giving someone a gun with a golden bullet and a
gun with a lead bullet in it. If the person shoots himself with the gun with the golden
bullet, he will die anyway. In this case it is also a no win situation for the worker
because he has to pay the costs of the insurance company if he is not awarded ant
additional 20 per cent on what the insurance company is offering. What sort of logic will
allow a person who has those sorts of concerns to mount a court case? People would not
have to take those odds at the Burswood Casino. At the casino in this situation, as well
as losing their money people would also have to pay an additional 20 per cent to cover
the casino's costs.
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Government members are disappearing again. I wonder what parliamentary business can
drag these Government members away from the benches. There are only seven
members -

The PRESIDENT: Order! The member is not allowed to make those sorts of references.
As he has only 12 minutes and 29 seconds left, I suggest he get on with what he has to
say with the Bill. He now only has 12 minutes and 25 seconds left.
IHon TOM HELM: Mr President, I can count too. This is something that needs to be
noted. it is not a good thing when the benches are empty or when we have people with
empty heads who will not listen to the words of other members on a Bill such as this. I
know that parliamentary business takes place in all sorts of ways inside and outside of
this place but with a Bill of this importance, one would think that people would be
supporting it as strongly as we are opposing it. As I have only I11 minutes and
45 seconds left, I will refer to page 40 and draw to the attention of the House the second
paragraph which says that questions of a medical nature may be referred to a medical
assessment panel for a final and binding decision. This will minimise -

Hon B.K. Donaldson: Share the joke with us.
iIon TOM HELM: I will. I will try to stop myself laughing. If I stop laughing, I might
start crying. As I was saying, this will minimise all doctor shopping by parties to the
dispute.
Has Hon Bruce Donaldson ever been on workers' compensation?
Hon B.K. Donaldson: Yes.
IHon TOM HELM: The member would know that when people have been on
compensation and there is a problem about whether the compensation should continue to
be paid and an assessment is required of the injury, they are asked to see a medical
practitioner of the insurer's choice. Those people have already seen their own medical
practitioner and may have also been to a specialist in a particular area, foot, back or leg,
whatever. Everything is going fine with the insurance company but then it says, "You
are not getting the right advice here." The insurance company does not say that so it can
save money, it says it because it wants to see the injured workers back at work and
carrying on their life. So the worker goes to another doctor, who says that he does not
agree with that medical opinion and that another treatment will be better for the worker's
injury. Therefore, we have doctor shopping; insurance companies do it and workers do
it. The Government proposes to resolve that bunfight between doctors by setting up a
medical assessment panel. We do not even know whether the people on that panel have
to be doctors; they may be nurses or psychiatrists. However, who will pay the wages of
the people on that panel, and to whom will they be responsible? No-one would suggest
that those people will not represent the interests of injured workers, but at the same time
the interests of the insurance companies cannot be ignored. Therefore, those two
diametrically opposed interests will be represented. Doctors are like lawyers,
accountants and economists; all those professionals regard their professions as a pure
science. The only thing that one can guarantee about a gaggle of lawyers is that they will
disagree. Doctors, accountants and economists all have different views of the world.
Workers who are not in the best of health will have to be assessed by a bunch of medical
people to determine their injury and whether they can put a case before the compensation
magistrate.
Hon John Halden addressed the legal details of the Bill. I am addressing the practical
application of it. The Bill has noting to do with getting injured workers back to work or
enabling them to provide for their old age but everything to do with saving money for
insurance companies. The only example we have of an exercise of this type is the
WorkCover provisions in Victoria. In Victoria, it now takes longer to get a worker back
to work, to settle a compensation case and to take a common law action to court, and it
costs taxpayers more than it did previously to address the issues that are supposed to be
addressed in this Bill. If members opposite cannot find the time to argue the merits of
this Bill because they have other parliamentary business, they should at least listen to
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what I am. saying, because they may have children who have to go to work, and let us
hope they never have to negotiate a workplace agreement with an employer.
Hon Peter Foss was asked a question without notice about how will workers'
compensation benefits apply to fly in, fly out workers or people who have to drive from
home to work because they have to carry their tools with them in a utility, for example?
His answer was that those workers can negotiate through a workplace agreement the
same workers' compensation coverage that they have now. That sounds perfectly
logical, except that workplace agreements will be secret deals between a worker and an
employer. If people think that employers will charge to the negotiating table to talk to
workers about workers' compensation coverage for traveiling time, they are kidding
themselves. If we continue down this track, those members opposite who decide to stay
in the Chamber will all go blind. I ask the House to reject the BilL.

Adjournent of Debate
HON GEORGE CASH (North Metropolitan - Leader of the House) [9.09 pm]: I
move -

That the debate be adjourned to a later stage of this day's sitting.
Division

Question put and a division taken with the following result -

Ayes (16)
Hon George Cash Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon PMH. Lockyer Hon WR. Stretch
Hon B.K Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.R. Moore Hion Muriel Patterson (Teller)
Hon Peter Foss Hon Mfl- Nixon
Hon Barmy House Hon R.O. Pike

Noes (11)
Hon TOG. Boiler -Hon AJ.G. MacTiemnan Hon Bob Thomas
Hon Kim Chance Hon Mark Nevill Hon Doug Wn
Hon Reg Davies Hon Sam Piantadosi Hon Tom Helm mTetier)
Hon John Haiden Hon J.A. Scott

Question thus passed.
Debate thus adjournied.

MOTION - ORDER OF THE DAY No 3
HON GEORGE CASH (North Metropolitan - Leader of the House) 19.11 pm]: I
move -

That Order of the Day No 3 be now taken.
HON JOHN HALDEN (South Metropolitan) [9.11 pin]: The Opposition opposes this
motion. The Land (Titles and Traditional Usage) Bill was introduced into this House
only yesterday. The convention of this House is, and always has been, to allow time for
consideration before debate. I have no recollection that this convention has been
breached before without the agreement of the Opposition. The Government is now
proposing to take us to the anti-Mabo Bill, which is a move without precedent.
Today in question time we asked the Leader of the Government when this legislation
would be debated. His answer, to the best of my recollection, was that he would discuss
the matter with me tomonnow so we could formulate a timetable. However, at 8.15 pm
today he advised me that we would proceed with the legislation tonight. Obviously, the
Opposition has been focusing on the workers' compensation legislation and is not
prepared to debate the Mabo legislation with the rigour this House normally requires with
such a contentious and vital piece of legislation.
The treachery of the suspension of Hon Tom Stephens now comes to light!
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Hon N.R. Moore: You agreed to it.
Hon JOHN HALDEN: We certainly did not! This Government, with absolute malice,
took the opportunity of what was a relatively insignificant event to suspend for four days
the lead speaker for the Opposition on this legislation. There is no greater treachery than
that which members opposite have performed in this House during the last two or three
days. Those actions have led this House into total ridicule within the community and
with everyone who has an interest in this legislation.
We planned to discuss this legislation with legal advisers and the Aboriginal community
on Thursday, Friday, the weekend and Monday of next week, because we were dealing
with ocher contentious legislation until a few minutes ago. It is an absolute travesty of
any sort of natural justice - not for the Opposition, but for the Aboriginal and wider
community of this State - that with no notice whatsoever this Bill was brought on. Such
a move will not enable proper planning and the performance of the necessary duties
required of an Opposition.
A number of Government members - but mostly Opposition and Independent members I
am sure - may not understand why this tactic has been used by the Government. It is
because suddenly in Canberra the Greens (WA) have decided to support the Keating
Government legislation. It was not accidental that Hon Bob Pike, the moment this was
announced on the news this evening, met the Premier on a number of occasions in this
building to plot this deceitful and disgusting action.
Several members interjected.
Hon JOHN HALDEN: If ever there was an example of a member in the gutter, this is it.
Hon B.K Donaldson: We are supporting you for the leadership, John.
Hon JOHN HALDEN: Luckily I do not need to lobby the member's vote - I would not
want to waste my time.
Several members interjected.
The PRESIDENT: Order! I will not tolerate interjections from any members. Th1e
honourable member has the floor and he shall speak without any interjection whatsoever.
Hon JOHN HALDEN: This treachery resulted from a decision made in Canberra. It has
been obvious that the Premier has been playing a game with this legislation to ensure chat
it is passed before the Federal legislation. I cannot see the significance of that, and I
doubt that it will have any effect whatsoever regarding constitutional validity. I am sure
it is more than anything else about ego and the Premier's desire to play a one-upmanship
game with the Prime Minister.
Before members pursue consideration of this Bill, they must consider the events of the
last few days. I understand that in the last three days the gag has been used in this House
on more occasions than during the previous two decades; we have had the spectacle of
the guillotine introduced into this House for the first time ever in 103 years; and this
Government has deliberately - as indicated by this motion - suspended a member over
what was a trivial matter.
Hon N.F. Moore: Rubbish! You agreed to it.
Hon JOHN HALDEN: I remind the House that you, Mr President, accepted the
member's apology as the appropriate action for what had happened. However, this
Government in a blood lust -
Hon N.F. Moore: What tripe.
Hon JOHN HALDEN: - took action, the significance of which all comes out now. The
Government decided that the opportunity was there to suspend the Opposition's lead
speaker on the Mabo legislation. Through these events we have seen the breaking of all
conventions by not giving the Opposition at least a week's notice to consider a piece of
legislation. The Government has broken the fifth convention when the Leader Of the
House agreed today to discuss the matter with me tomorrow, as I recall, to plan the
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handling of this legislation. I presume that it would be debated next week, but it may be
tomorrow.
During the last four sitting days the greatest action of absolutely gross irresponsibility on
the part of this Government has been taken! This has impugned the reputation of this
House, and that has never happened in the history of this House. We have received some
of the most bizarre abuse from the Minister for Health suggesting that we might have
been filibustering; we reject his proposition. However, compared to the atrocities
committed by this Government, filibustering pales into insignificance - it has no
relevance whatsoever. It is absolutely essential that before members go down the path of
supporting this motion, they think of what the community will think of this House when
this incident appears in the Press tomorrow, remembering that the Press was the focus of
a motion of this House. The Press will know that we are irrelevant, and will think that
this Government is a bunch of hoodlums.
Hon Sam Piantadosi: They are mobsters and gangsters.
Hon JOHN HALDEN: This Government has broken five of the conventions which have
been the cornerstone of this House.
Hon Sam Piantadosi: It is racist.
Hon JOHN HALDEN: This House has traditionally acted more responsibly than the
other place. I assure you, Mr President, that if the design of the Government is to make
this place a replica of the Legislative Assembly, and to have debate carried out in the
manner of that place, it will be accommodated.
This sort of treachery cannot be tolerated. It is an outrage. Every principle of this House
has today, and in previous days, been breached. It is made worse because it is now
obvious that it was a premeditated and sinister ambush. The Government did this with
absolute design, and did it not go for it!
Hon Sanm Piantadosi: George "Ned" Cash.
Hon Kim Chance: He is addicted to bad headlines.
Hon JOHN HALDEN: If it is believed that anything else is the truth, one need only refer
to the events; this matter is self-evident. The Governent, which is supposed to be the
great traditionalist and preserver of the House of Review, has bluntly and arrogantly used
its numbers to destroy the traditions and obligations which must be upheld by members
of this House.
Hon Sam Piantadosi: Another ploy for democracy. Where do we go from here?
The PRiESIDENT. Order!
Hon JOHN HALDEN: This situation could lead to absolute bedlam in this House. I do
not make that comment lightly. However, if one is to throw away the rules, let us do that.
You have said to me on occasions, Mr President, probably quite rightly, that if members
do not like the rules, they should change them. However, we are dealing with the
conventions of this House, the unwritten rules. They are far more important than the
written rules because it is those conventions which allow this House to run in its
traditional, reasonable manner. What has happened? They have been broken in a quite
sinister and deliberate manner for the Government's political game. It is a disgrace.
Hon Bill Stretch who has been laughing for the past half-hour thinks it is funny for the
Opposition to organise its case in half an hour fiat. It is a disgrace that he thinks this is
humorous. He should have a long, hard think about what be is doing here. This may
match his conservative ideals about Aboriginal land rights and how they should be
treated and how democracy is an issue only when one is in Opposition and one runs out
the lines and hopes the Press picks them up.
Hon AJG. MacTiernan: Where do you think they are in the spectrum of civilisation?
Hon JOHN HALDEN: I will not personally get into that debate. I was disgusted with
what the member had to say and I will not give him any credence by offering a comment.
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Hon Kim Chance interjected.
Hon JOHN HALDEN: That is probably the case.
Hon A.J.G. MacTiemnan interjected.
The PRESIDENT: Order!
Hon A.J.G. MacTiernan interjected.
The PRESIDENT: Order! I have said "Order" thre dines and Eon Alannah
MacTiernan defied me three times. I suggest she is sailing dangerously close to the
wind. Hon John Walden has the floor let him speak.
Hon JOHN HALDEN: At this point one could allow one's anger to run away. If there is
anything I feel at ths moment, apart for contempt for the Government, it is anger.
However, I personally will not allow that. I will attempt to breathe a breath of sanity into
this place because obviously the Government has lost control of every ounce, every
modicum of a sense of fair play it ever had. For the last time I do not intend to be
accused of filibustering by the Minister for Health who for the sixth hour has not graced
this place. I see he is not in his seat, but at least he is in here. I suggest members on this
occasion think very carefully and be particularly temperate about what is happening. I
can assure members that by tomorrow they will be the laughing stock of this State. The
Opposition will oppose this motion.
HON BOB THOMAS (South West) [9.23 pmt]: The Government has the numbers in
this House. It has control of all the committees and it should be in control of the
legislative program in this State. However, it is not, because last week we saw this
Government in one heck of a mess which resulted in a very embarrassing back down
when it had to dispose of the motion on the Notice Paper to bring the editor of the The
West Australian before this House. If that were not example enough of this Government
being out of control and not being able to properly manage the affairs of the House, what
has happened tonight must surely tell the public of Western Australia that this
Government is completely bereft of any management skills and totally out of control.
Last night the Minister for Health made another one of his Chariton Weston-like speeches
where he rose to his self-imagined mountain of importance and berated this Opposition
for time wasting, filibustering and stalling legislation and let us believe that the most
important piece of legislation before the Government was the Workers' Compensation
and Rehabilitation Amendment Bill and that he wanted it through the House as quickly as
possible. He believed it had certain important benefits for workers in Western Australia.
However, what happened tonight, because a couple of Greens in Canberra have decided
they will support the Commonwealth's Mabo legislation, is that this Government
jettisoned its original priority for the workers' compensation Bill and immediately called
on its traditional usage rights legislation in circumstances where the Opposition does not
have a lead speaker because, through his own actions Hon Tom Stephens has been
ejected ftrm this House for a number of days. Itris also at a time we do not have a
speaker to take over the lead for this Bill because we have not met with the Government.
We had an agreement with the Government to meet with it tomorrow to determine the
process on which we would deal with this Bill.
Hon LA. Scott interjected.
Hon BOB THOMAS: That is correct. The Government has broken all the conventions
under which this House has operated for the past 100 years. It is all about the State
Government thinking it could play the brinkmanship game and pass its Mabo legislation
before the Keating legislation. This Government thinks that by pulling this stunt its
legislation will somehow take precedence over the Commonwealth legislation. It thinks
that it will be able to avoid the situation which arises when conflicting legislation is
passed by the State and the Commonwealth and the Commonwealth legislation takes
precedence.
I oppose what the Government is doing also because I believe Mabo is the most
important issue that the Australian community and this State will deal with over the next
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10 years. It is all about common law rights which the High Court has said a very small
number of Western Australian Aboriginal people hold. As a result, we will have to look
at the way we deal with a range of land management and other forms of interactions
within this State. We need to debate this legislation in a reasonable, calm atmosphere;
not an atmosphere which has been connrived by this Government to gain some petty one-
upmanship on the Commonwealth Government, but an atmosphere where we can
properly research the Bill before us; where we can all work together in a reasonable, cool
atmosphere, rather than an emotionally charged atmosphere which the Government is
trying to generate. Iloppose the Government's motion.
HON MARK NEVILL (Mining and Pastoral) [9.27 pm]: This Government has no
integrity whatsoever. At about 8. 15 tonight Hon Max Evans phoned me in my office and
said that the Government desperately wanted to bring on the two Business Franchise
(Tobacco) Amendment Bills so that it could send the applications to tobacco merchants
in order to collect the tobacco franchise fee. The reason it must do that is that there is a
High Court case of Canberra Duplicators versus the Australian Capital Territory which
will be decided soon and which might make invalid the State's power to collect franchise
fees. I was in the process of preparing my response to the Workers' Compensation and
Rehabilitation Bill for later tonight which I had to drop, find and examine the tobacco
Bill and prepare a second reading debate response. The Labor Party wanted to
accommodate the Government with its legislation so it could get its Business Franchise
(Tobacco) Amendment Bills through this House tonight. What do we find? Half an hour
later all that is down the drain and the debate we were supposed to have on setting up the
police committee is also down the drain. Agreements were made about the City of Perth
Restructuring Bill.
Where is the coalition's integrity? Members apposite have all been sodomised by the
Eiecutive. It is an unbelievable disgrace. I cannot get my mind around the hypocrisy of
people like Peter Foss who berated us year in and year out about retrospective legislation
and not giving the Opposition enough time. Because we were in the minority and had to
rely on them to support a Bill, we had to bend over backwards, and if one of the Liberals
wanted to go to the bush for a meeting we had to accommodate that. Yet they are in
Government for thre or four months, behaving like a pack of thugs and bullies in the
way that they treat this House, and I do not say that lightly. I know they must be really
ashamed of it.
Hon Peter Foss: No, we are not.
Hon MARK NEVILL: They really are, but what is wrong with them is that they are
controlled by the Crichton-Browne faction, the Wayde Smiths, the Ross Ughtfoots, the
George Cashes and the Bob Pikes. They are the people who are running the Liberal
Party. They are people who do not care about ordinary people or issues like this. This
Mabo Bill should be dealt with by this House for a reasonable time to enable members to
get their speeches together and allow them to put their point of view. It is a serious issue
on which I have very strong feelings, on both this Bill and the Federal Bill. I would like
to put my point of view forward, and I have all my documents together for the Mabo Bill.
I had to get them couriered down from Kalgoorlie yesterday, because as a country
member I seem to be carrying boxes and boxes of files, and I had to go through that
material to put it in some son of order for the debate tonight. The Government wants the
Opposition to respond to such an important piece of legislation at short notice -

Hon John Halden: Less than 24 hours.
Hon MARK NEVILL: - when they knew that Hon Tom Stephens was going to be
handling that debate for the Opposition. When I was talking to Hon Max Evans in the
corridor and he was entreating me to get this Bill through tonight, I said, "Can't we do it
tomorrow?" He said, "No, we really have to get this through tonight so that we can get
these applications out in the mail tomorrow." As we were winding up our conversation
the Premier approached and I heard him mention Mabo. I am not a sticky beak and I do
not eavesdrop on other people's conversations, but by that I presume that he was
concerned about getting the Mabo Bill through this House this week, but not for a second
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did I dream that he wanted to ramn it through this House tonight. There is enormous
hypocrisy in Richard Court doing this, because he was berating Paul Keating last week
for wanting to Tam his Mabo legislation through the House of Representatives. Where is
the Premier's integrity? Who on the other side is going to stand up to the Crichton-
Browne mob?
Hon Kim Chance: There is not too much movement.
Hon MARK NEVILL: We have our factions on this side. I have never been a member
of them and I do not like them but, as sure as hell, if I were sitting on the other side of the
House I would not cop the rubbish from that group which seems to control the members
on the other side of the House. It is about time they stood up to them and showed some
spine.
Unfortunately, I have not been here to witness it, so I cannot really give a first hand
account, but since I have been out of the House during the last two weeks we have had
the use of the gag, the guillotine and the previous question. The Government has tried
every trick in the book to get legislation through this House. As you said earlier,
Mr President, a few years ago we seemed to manage things and get legislation through - a
lot more legislation than now. We might have sat through the night and had longer
speeches, but somehow an accommodation was made. There has been no negotiation
between this Government and the Opposition. I have entered into arrangements with
Hon Max Evans that have been broken without an apology or any comment. Where do I
stand when I make arrangements with people on that side of the House? They might not
like Opposition members but they should treat us with some sort of respect.
Several members interjected.
The PRESIDENT: Order!
Hon MARK NEVILL: If the Government cannot be believed in a place like this, the
Parliament of the State and virtually a court, how can it be believed in any court? Where
is the credibility? This is the one place where members opposite should be telling the
truth, and it is an absolute disgrace that they sit here in silence. It would be interesting to
have a few members opposite get up and justify bringing this Bill on at short notice ahead
of the Workers' Compensation and Rehabilitation Bill and these two business franchise
tobacco Bills, which they were desperate to get through this House an hour and a quarter
ago. Some members have mentioned hemrng a news bulletin tonight; unfortunately, I did
not hear it. I despair of where this House has gone in the last few months. I have been a
member of this place for 10 years. It is not much fun being in a minority in this House,
because when the Liberal Party was in Opposition we had to fawn, kowtow and suck up
to it to get any piece of legislation through. I have watched its grubby wricks, where, with
a Bill involving straying stock, the country members would vote against them and their
city members would sneak over and vote with us, so the country members could go back
and say that they had voted against the legislation on stock straying on roads. I have seen
all those kinds of tricks done where they had the majority in Opposition, and it just
amazes me that they can do what they like now that they have the numbers in
Government.
Several members interjected.
The PRESIDENT: Order!
Hon MARK NEVILL: We ame in Opposition and we are treated with absolute disrespect.
No member of Parliament should behave in that way to another. In my view, members
opposite will have this stain of misconduct on their characters for a long time to come.
They should not be proud of themselves, and if any of them had any guts, mettle or spine
they would vote against this motion to bring Order of the Day No 3 before the House
tonight.
HON J.A. SCOTT (South Metropolitan) [9.38 pm]: I also express my disgust at the
events which have unfolded in this House tonight.
Several members interjected.
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The PRESIDENT: Order! Order!
Withdrawal of Remnark

Hon R.G. PIKE: I though: I heard a member say "slimy little animal" and, if he did say
that, I would ask him to withdraw, please.
Hon JOHN HALDEN: I withdraw.

Debate Resumed
Hon LA. SCOTT: I oppose any change to the order of business and express my disgust -

Several members interjected.
The PRESIDENT: Order!
Hon I.A. SCOTT: When I came into the House for the firs: time I was told by the
Government through newspaper articles that it was all for open and accountable
government

Point of Order
Hon JOHN HALDEN: Mr Deputy President, I ask you to draw to the attention of
Hon Phil Lockyer that cross-Chamnber chat is out of order, and maybe we can have same
reasonableness in this House.
The DEPUTY PRESIDENT (Hon Barry House): Order! All members know that
interjections and cross-Chamber chat is out of order. I do not to single out any member
but address the whole Chamber.
Hon J.A. SCOTT: When I was elected to this House I was expecting a Government that
wopuld be open and accountable, one with some minute respect for the electorate, one
which would allow reasonable debate on very, very important Bills. We do not have that.
We have a Government which calls gagging and guillotining time management, and one
which does no: understand the meaning of democracy. The Government has a total
derision for the democratic procss.
Hon Peter Foss: What are the Greens doing in Canberra?
Hon J.A. SCOTT: I do no: order around the Greens in Canberra.
Hon A.J.G. MacTieman: They are acting according to their conscience.
Several members interjected.
The DEPUTY PRESIDENT: Order!
Hon LA. SCOTT: After consulting as many people as possible they are tryig to make
the best possible decision for their constituents. That is something different from what
happens in the Liberal Party.
Hon NYF. Moore: Why don't you put your hand up for the Labor party?
Hon L.A. SCOTT: When I spoke earlier tonight to the Leader of the House and I asked
him about what would be happening with Government business tonight, be informed me
there would be time for me to get my speech together on the workers' compensation
legislation, so I went off to do tha. However, on getting back to the House after dinner I
was informed all that had changed.
Hon John Halden: You were informed were you? That was novel.
Hon J.A. SCOTT: I heard a whisper in the corridor that the Mabo Bill was coming on.
Without that whisper I would never have known. On asking the Leader of the Opposition
what was happening, I was told that the Mabo Bill was going ahead, but he could no: tell
me whether it would be going all night or -
Hon Bob Thomas: You asked the Leader of the Government not the Opposition; you are
three years ahead of yourself.
Hion J.A. SCOTT: The way the Leader of the House is going he will soon be Leader Of
the Opposition, because if he has so much disrespect for the people of this State that is
f35--6
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what he will become. This is on top of some of the other incidents that have happened
lately. For instance, Hon Reg Davies proposed a bipartisan select committee of this
House. As usual the Government insisted on having total control, as it does on all the
committees of the House, so it decided in its party room who would be on it. I was
informed there was no chance of my getting on, but I said that I would put myself
forward as a matter of principle. I was told that I did not understand how things were
done around here.
Hon John Halden: Go and see Bob Pike; he organised the numbers.
Hon J.A. SCOTT: Hon Phil Lockyer said I did not understand how things were done and
if I put myself up Hon Reg Davies would get voted out because people would vote for
me. Saying that if I stood, the person who had put all the work into this matter would not
get onto the Committee and the Government would dc-power it and have the numbers on
it, is a veiled threat. On another occasion, at afternoon tea, I was told by Hon Bob Pike
that he was taking note of the way I voted.
Hon Kim Chance: Outside the House? That is a breach of privilege. Kick him out for
four days! Hon Bob Pike breached privilege.
Hon John Halden: Intimidating someone would be typical of him.
Hon J.A. SCOTT: Not only that, he said that at the Federal election I would have to
watch who the Liberal Party gave its preferences to because if the Greens did not get
Liberal preferences they would not get in at the next election. I ignored that at the time.
I realised it was a veiled threat, but I ignored it because I thought it was a bit of joke.
Considering the way the Greens are going, we have no need of Liberal preferences.
Also, I do not take kindly to threats.
Hon John Halden:- That is almost a privilege matter as well. Th1at is two for Hon Bob
Pike. Let us see how far we get tomorrow.
Hon J.A. SCOT17: On top of this we have debates being gagged, members not being able
to be heard in this place to express the wills of their electorates and put the concerns of
their electorates on the most important Bills that have been before this House for a very
long time. Members of the Government have no regard for the democratic process. It is
about time they woke up to themselves. If they want this House of Review to be taken
seriously, they had better get into a responsible frame of mind. I have noticed lately
Hon Peter Foss wearing nice bright braces. Before long members opposite will be
wearing party hats and red noses because this place will be the joke of Australia - the
rednecked, red nosed centre of Australia.
I object completely to this underhand way of running this House. If this Government had
any courage it would put its Bills up to be properly reviewed. Surely to goodness the
Government is here to represent the people of this State. not to represent particular
interests in this community who might be helping the Government along with party
funds. I do not know why members opposite have such a heartfelt interest in the
Melbourne Club, which Hon Richard Court wants to support - the members of which
own most of the mining intersts in this State. It is does not matter about the Aborigines;
Premier Court has to watch out for the Melbourne Club. He says he is for Western
Australia. We will be playing games with the most important pieces of legislation that
have come before this House for a very long time, the most major changes to people's
lives. Most of these Bills are attacking the weakest people in on our community, the sick
and injured, Aboriginal people, people without skills; anybody like that is fair game for
this Government. The Government does not want to debate this legislation; it wants to
gag it through. The Government wants to give people no time to prepare arguments
against it. This is a totally hopeless Government and if I were Hon George Cash I would
resign.
Hon Tom Helm: Hear, hear!
Hon l.A. SCOTT: All members opposite should resign; they owe it to their electors
because they have let them down considerably. I feel ashamed to be part of a Parliament
that treats democracy like this. Today is a very sad day, as was yesterday, the day before
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and all of last week too. It is about time this Government took stock of why it is here. It
is not here to represent its own selfish interests.
Those are my objections to this change in the order of business. The Government should
not go ahead with this sort of behaviour. Bills such as these coming before the House
should be considered very seriously, If they are not, not only this Government but also
all the people in this State will pay dearly. Ill-considered Bills that nobody has looked at
will not help anybody - not the Government and not the injured workers. The Workers'
Compensation and Rehabilitation Amendment Bill is not for injured people. The
Government calls it a rehabilitation Bill but it is for the rehabilitation of bank balances in
the State Government Insurance Commission. That is all the Goverrnent is concerned
with. Members opposite should be ashamed of taking advantage of people who are in
trauma and do not know where their next dollar is coming from. The Government wants
to cut out their right to common law. Even when that Bill was forced through by the use
of numbers no-one on the other side had the courage to cross the floor, even though they
must know some of these Bills are reprehensible. They sir there - party line, party line,
party line - and rime after time not a single change is accepted. T'here are smiles, "Yes,
that is okay", but it is not okay; it is totally unreasonable and unfair, and members who
think it is funny should not be in this place. They should join the circus.
Hon A.J.G. Mac'fiernan: This is a circus.
Hon J.A. SCOfl: I think it is a circus.
I would like this House to operate as though we were living in a democracy, flat in
Stalin's Russia. We are not shooting anybody yet, but no doubt that is the next step.
Hon John Halden: Give Bob Pike a few minutes. Don't get in his way or he will do it.
Hon I.A. SCOTT-: 1 will expose any threats which are made to me about the way in
which I should vote or the way things are done in this place. I will not put up with it.
HON PETER FOSS (East Metropolitan - Minister for Health) [9.51 pmJ: Itris not the
Government's choice that this Bill be brought on for debate now -

Hon John Halden: It is a Government motion. Thi is nothing but a Pontius Pilate act.
Do you think you will be heard in silence? You have not got a hope. It is nothing but an
act of betrayal.
Hon PETER FOSS: - nor is it the Government's wish that we do not have a wide and far
ranging debate.
Hon John Halden: Discharge the motion.
Hon PETER FOSS: I draw the attention of the House to a particular point: The Keating
Mabo Bill was introduced into the House of Representatives one week after the
Government introduced an equivalent Bin into the lower House of this Parliament. It
was somehow spirited up to the Senate in one week less than it rook for the State
Governent's Bill to get into this place.
Hon John Halden: Ir is not our of the lower House in the Federal Parliament. It will
remain there until Thursday night. You do not know what you are talking about.
T1he DEPUTY PRESIDENT (lion Barry House): Order!
Hon PETER FOSS: I would like to draw the attention of the House to the speed with
which the Federal Government's Binl has moved from the House of Representatives to
the Senate.
Hon T.G. Butler: Who cares! Get on with what you are doing here.
Several members inreijected.
The DEPUTY PRESIDENT: Order! Hon'Tomn Butler and Hon John Halden arm out of
order.
Hon PETER FOSS: That is the case in the Federal Parliament. I was rather interested to
hear Hon Jim Scott say that members of Parliament are here to represent the interests of
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the State and not a particular interest. I draw his attention to the Bill to be cited as the
Native Title (Status Quo) Act 1993 which is to be introduced by Senator Chamarente into
the Senate. Interestingly enough, that Bill states that the Act is taken to commence on
1 July 1993. It is retrospective legislation from Senator Chamnarette; therefore, from the
Greens (WA). Clause 5 of this Bill states that until the Parliament provides otherwise no
law of the Commonwealth, or a State, or Territory enacted on or after 1 July 1993 -

Points of Order
Hon KIM CHANCE: The line the Minister is pursuing has no relevance to the motion
and the Minister should direct his comments to the motion.
Hon GEORGE CASH: Mr Deputy President -

Hon JOHN HAILDEN: When I tried to do this the other day you, Mr Deputy President,
ruled me out of order.
The DEPUTY PRESIDENT: Order! The rust point of order must be considered first
The Minister for Health needs to bring his argument to the motion before the House
which is that Order of the Day No 3 be taken forthwith. There is no point of order, but
the Minister for Health will relate his comments to the motion.

Debate Resumed
Hon PETER FOSS: I intend to indicate the urgency for Order of the Day to be taken
forthwith.
Clause 5 of Senator Chammutne's eml states that until the Parliament provides otherwise
no law of the Commonwealth, or a State or Territory, enacted on or after 1 July 1993 -
that is retrospective - is capable of extinguishing native title or modifying native title.
The Bill this Government is seeking to bring on for debate is the Land (Titles and
Traditional Usage) Bil 1993 which does intend to extinguish native tide.
Hon John Halden: You are admitting that now.
Hon PETER FOSS: It is interesting that the Bill is proposed by Senator Chamarente, a
representative of the State of Western Australia, and she should be looking at
representing the interests of the State and not the particular interests that elected her.
This Bill is a direct attack on the rights of this State Parliament. The Government would
far prefer that the Parliament be allowed topass its legislation without any interference
from the Commonwealth Government.

Point of Order
Hon MARK NEVILL: Senator Chaniarette's Bill is not before this House. I understand
that she is supporting the Government's legislation. The Minister's arguments are
irrelevant to this motion.
Several members interjected.
The DEPUTY PRESIDENT: Order! I ask the Minister to relate his comments directly to
the motion before the House.

Debate Resumed
Hon PETER FOSS: There are two reasons for dealing with this eml urgently. Firstly,
the third reading of the Prime Minister's Mabo Bill has already been passed in the House
of Representatives. It is a direct attack on the rights of the Wester Australan people to
legislate for themselves.
Hon John Halden: What a shame and what a lot of rot.
Hon PETER FOSS: Secondly, the Greens are proposing retrospective legislation to hold
the fort so that again the State Parliament wil be deprived of its rights.
Hon John Halcien: That will not work.
Hon PETER FOSS: Where are the members opposite looking after the interests of this
State? As Hon Jim Scott said: Where are they representing the interests of this State?
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This Government realises that it is necessary that this House deals with the Bill urgently.
Unfortunately there is a constitutions] requirement that this legislation must be passed
prior to the Federal legislation being passed.
Hon John Halden: So it is a game is it?
Several members inteujected.
The DEPUTY PRESIDENT: Order! The interjections are out of order. The Minister on
his feet is entitled to the protection of the Chair. However. if he invites interjections it
makes my job very difficult. I ask the Minister so direct his comments to the Chair
without being provocative.
Hon PETER FOSS: The important thing insofar as this Parliament is concerned is that
the Government must protect the interests of this State which are being threatened by the
speed at which the Commonwealth Government's legislation is moving through the
Federal Parliament. In addition, it is being threatened by retrospective legislation which
is being introduced by a Senator representing Western Australia. That Senator is not
prepared to look after the Stare which elected her.
Hon John Halden: You are a disgrace.
Hon PET7ER FOSS: I listened in silence and carefully while members of the Opposition
were speaking to this motion. I am determined to look after the interests of Western
Australia.
Several members interjected.
Hon John Halden: God help you if you are black.
Hon PETER FOSS: I listened in silence while the rabble opposite tried to taunt me. I
asked that I be able to speak for Western Australia and with the urgency that this
Government has been presented with because the Federal Government is planning to
debate legislation, some of which was moved by a Western Australian Senator, which
directly attacks Western Australia. Ir is disgraceful that members in this Parliament are
not prepared to look after the interests of the State of Western Australia and that this
State's representatives in the Federal Parliament have gone out of their way to attack the
rights of this Parliament and the interests of Western Australian people. The Government
is prepared to stand up for Western Australia. Unlike the Federal Government this
Government does not move the legislation through the Parliament as quickly as it
regularly does.
Hon John Halden: Have you been in the Legislative Assembly lately?
Hon PETER FOSS: It is nothing compared with the Federal Parliament because it can
pass legislation in 10 minutes.

Point of Order
Hon P.R. LIGHTFOOT: I have been sitting he=e in silence. In fact. I have been sitting
here in silence for days.
Several members inreiJectedL
Hon P.R. LIGHTFOOT: My point of order is that the Minister is entitled to be heard in
relative silence and I urge you, Mr Deputy President.-
Hon John Halden: If you want to play these wricks, the conventions are gone. every one
of them.
The DEPUTY PRESIDENT (Hon Barry House): Order! I was about to draw every
member's attention to Standing Order No 116. Several members are coming very close
to breaching that order. I will not hesitate to invoke is if I have to. I do not relish the
thought

Debate Resumed
Hon PETER FOSS: The Federal Parliament has a customary practice of putting its
legislation through both Houses at high speed. It is also clear, as has been indicated by

7869



Hon Jim Scott that the Greens (WA) intend to assist the Federal Government in this
move and they will run ahead of the Federal Government by tzyig to strike down
retrospectively any entitlement of this Parliament to pass its legislation. Where was
Hon Jim Scott's self-righteousness during his speech when he spoke about retrospective
legislation? Having made his wonderful statements, be should examine the recor of his
own party in Federal Parliament because, after being elected by the people of WA, its
members betrayed the people of Western Australia. Thley are the running dogs of
Keating in that they are bringing in legislation -

Several members interjected.
The DEPUTY PRESIDENT: Order! I was not specific before, but I invite Hon Tom
Helm and Hon John Halden to read Standing Order No 116 very carefully.
Hon PETER FOSS: This is a direct attack on the people of Western Australia and
whether we like it or not, we must protect them. We believe that our legislation is good
legislation. We would take pride in showing it to the people of Western Australia. I am
pleased to say that it has had a long and ample hearing in the lower House of this
Parliament. However, the important thing is that we must protect the interests of the
State of Western Australia. It was only because of the exigencies of the situation that we
learnt of the betrayal of the people of this State being pianned by the Greens, our senators
from Western Australia, that we felt we had to bring this debate on, unfortunately. I
wdlcome that debate and would welcome it to be fuller than it is likely to be. However,
these are the times that we have to stand up for Western Australia.

House to Divide
Hon PETER FOSS: I have said most of what I want to say and therefore move -

That the Council do now divide.
Question put and a division taken with the following result -

Ayes (16)
Hon George Cash Hon PAR. Lightfoot Han E.M Scan
Hon MJ. Criddle Hon RH. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Mury Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon
Hon Barr House Hon R.G. Pike

Noes (13)
Hon T.G. Buller Hon John Halden Hon Bob Thomas
Hon Kim Chance Hon AJ.G. Mclenan Hon Doug Wean
Hon JA. Cowdefl Hon Mark Nevifl Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piamtadosi
Hon Reg Davies Hon JIA. Scott

Question thus passed.

Motion Resumed
Question put and a division taken with the following result -

Hon George Cash
Hon Mi. Criddle
Han B.K. Donaldsan
Hon Max Evans
Han Peter Foss
Hon Barry House

Ayes (16)
Hon P.R. Lightfoot
Hon RH. Lockymr
Hon Murrmy Maitgomaey
Hon N.Y Moore
Hon M.D. Nixon
Hon R.G. Pike

Hon .M. Scott
Han Wit. Stretch
Hon Derrick TomlUrson
Hon Muriel Pamtmsn (Feller)
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Noes (13)
Hon T.G. Butter Hon Johin Haitian Hon Bob Thomas
Hon Kim Chance Hon A443. MacTiernan Hon Doug Wenn
Hon J.A. Cowdell Hon Matk Neviil Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piamtadosi
Hon Reg Davies Hon JA. Scant

Question thus passed&

LAND (TITLES AND TRADITIONAL USAGE) BILL
Time Management

HON GEORGE CASH (North Metropolitan - Leader of the House) [10.10 pm]: I
table herewith a program in relation to this Bill provided for by the sessional order
adopted by the House on 17 November 1993.
[See paper No 862.1

Second Reading
Debate resumed from 23 November.
HON JOHN HALDEN (South Metropolitan) [10.11 pmn]: The guillotine has been used
without consultation. and that obviously has an impact on how the Opposition will
m~anage this legislation. Clearly, the Opposition needs an opportunity to organise itself in
view of this guillotine motion which has been applied, and I wonder whether it is
appropriate to ask you, Mr President, to leave the Chair until the ringing of the bells. If
you did that it would assist the Opposition in this absolute shambles.
The PRESIDENT: Order! Bear in mind this guillotine procedure is new to everybody,
including mue. I understand that the guillotine will not come into effect until 5.00 am.
Hon John Halden: We do not know that.

Hon George Cash: It will not come into effect until the Bill is determined to be urgent
and 5.00 am has passed.

The PRESIDENT: Order? Hon John Halden has asked me whether it would be
appropriate to leave the Chair for the purpose of allowing some discussion. In response
to his question, I do not believe that under the system we are now implementing there is
room for me to do that This provision will not come into effect, and it may not come
into effect, until 5.00 am. Therefore, I find no justification for leaving the Chair to allow
for some discussion. There is no room for me to do that.
Hon JOHN HALDEN: I am now advised by the Leader of the House that the provisions
of the guillotine will not come into effect until 5.00 am.
The PRESIDENT: I have just told you that.
Hon JOHN HALDEN: What about the Committee stage?
Hon George Cash: That can be done tomorrow. I am happy to talk to you about that.

Adjournmenz of Debate
Hon JOHN HALDEN: I move -

That the debate be adjourned until Tuesday, 30 November.
Division

Question put and a division taken with the following result -

Ayes (13)
Hon T.G. Butler Hon John Halden Hon Bob Thomas
Hon Kim Chance Hon AJ.G. MrcTiernan Hon Doug Wean
Hon J.A. Cowdeli Hon Mark Mcviii Hon Torn Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Reg Davies Hon )A. Scott
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Noes(16)
Hon George Cash Hon PA. Lightfoot Han S.M. Scott
Han MJ. Criddle Hon P.H. Lockyer Hon W.N. Stremch
Hon B.K. Donaldson Hon Musmy Montgomery Hon Detrick Tomlinson
Hon Max Evans Hon NEF Moore Hon Muriel Patterson (Feller)
Hon Peter Foss Hon M.D. Nixon
Hon Barry House Hon R.G. Pike

Question thus negatived.
Suspension of Standing Orders - Suspension of Hon Tom Stephens, Vote Rescision

Hon JOHN HALDEN: I move, without notice -

That so much of standing orders be suspended as will enable the Order of the
House made on Wednesday, 17 November suspending Hon Tom Stephens for
four sitting days to be rescinded.

Having witnessed the ambush of Hon Tom Stephens by the Government, clearly in
circumstances designed to lead to this situation, we now believe it is incumbent on the
Government to rescind that decision and make it clear that it was nothing more than a
blatant political ploy to remove the Opposition's lead speaker from the debate. This was
done to enable the Government to curtail debate as much as possible so that the
paternalistic statements issued by the Minister for Health - and no doubt agreed to by
members opposite with regard to this legislation - could be implemented as quickly as
possible and with as little resistance as possible. The events of the last few days have
been nothing short of treachery, that it will not necessarily have a severe impact on the
Opposition, because with 45 minutes' notice the Opposition will debate this legislation as
vigorously and rigorously as possible. But, in all fairness, having been bushwhacked by
the House and by those who control it, it would be reasonable for the House to consider
the obvious error of its ways. That is, the House should rescind what has been one of the
greatest bushwhacks in parliamentary history -

Hon N.F. Moore: Do you not have the numbers without this speech?
Hon JOHN HALDEN: The Government has the numbers. The difficulty is that I have
often had the numbers -

Hon N.F. Moore: Don't you have the numbers now, is that the problem?
Hon JOHN HALDEN: I have never used the numbers in the way that members opposite
have used them. I have never seen such absolute tyranny.
Hon N.E. Moore: Talk to the Greens in Canberra about what they are all about.
Hon JOHN HAL.DEN: It is not the Opposition that will be greatly disadvantaged by the
situation. We will do the best we can in difficult circumstances, but what an insult this is
to the Aboriginal community -

Hon Cheryl Davenport: Whom you represent, Mr Moore!
Hon JOHN HALDEN: - for this legislation to be rammed through in this way without
any serious consultation with any of those people. The only person who has consulted in
an extensive way is Hon Tom Stephens. If, as the Minister for Health stated, it is that the
Government has some new concerns about this matter, one could presume it would have
been particularly helpful had the members of the Opposition been informed. We would
like Hon Tom Stephens to argue our position, but we would also like an opportunity to
hear about the Government's new problems so that we can have some understanding of
them. We do not have that at the moment. it would seem that one of the most high-
handed tricks ever played here is to deprive a member of his seat in this place for a time -
a member who represents probably the largest number of Aborigines in this State, a
member who has had a close working relationship with Aboriginal people both before
and during his time in Parliament His knowledge in that area is well known. We also
know that he could assist in this process, and it is absolutely essential that the situation be
viewed seriously.
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I may be about to exaggerate a fraction, and I ami happy to be corrected, but there were
20 pages of amendments to the legislation in the last day or so of its passage through the
Legislative Assembly. While we deal with other legislation in this place, Hon Tom
Stephens has been dealing as thoroughly and as properly as lhe can, with not only this Bil
but also those recently brought to the other place as amendments which likewise were
guillotined. The only person who is in any position to seriously put forward a considered
view of the Opposition on this matter, is Hon Tom Stephens. However, the Opposition in
this House received the amended Bill with 20 pages of amendments yesterday morning.
The person responsible and the rest of us endeavoured with the particularly limited
resources we had to deal with other matters, and we bnow of the deliberate efforts by
members opposite to eject Hon Tom Stephens from this House.
I moved the motion in the hope that, having committed five of the deadly sins, the
Government might have some reasonable compassion, not for the Opposition but for the
people who wil suffer the most serious and critical consequences of this legislation - the
Aboriginal people of the State. We are aware of the attitude of the Government toward
Aboriginal people. It has been amply demonstrated here tonight, but if theme is to be any
fairness or justice for those people, the opportunity should be given to Hon Tom Stephens
to represent them in this place. It is obvious that he was bushwhacked, and it is obvious
that the situation should be rectified. I commend the motion to the House.
HON A.J.G. MacTI]ERNAN (East Metropolitan) [10.27 pm]: 'The motion offers the
Government the opportunity to redeem its credibility. It offers the Government the
opportunity to gamner a shred of credibility from this very shabby affair. If, as described
by Hon Peter Foss, the Government has been forced into this situation most reluctantly
by those in Canberra, the very least the Government can do is recognise that in order for
there to be any capacity for the Opposition to properly debate this legislation at this short
notice, it must have the opportunity to bring back Hon Tom Stephens to the Chamber.
The arguments put to us tonight have not made a great deal of sense. For example, we
have heard that the Federal Government's Bill has passed unexpectedly through the third
reading stage in the House of Representatives. We have heard that the Bill is to be
supported in some way or other by the Green representatives in the Senate. We also
presume that the Bill will be supported by the Democrats.

Point of Order
Hon GEORGE CASH: Mr President, I seek your guidance about which standing order
Hon John Halden has used to move his motion, If it is Standing Order No 171, which
deals with recision votes, clearly seven days' notice is required. If it is some other
standing order, I would be obliged f1 could be advised.
The PRESIDENT: It is under Standing Order No 461.

Debate Resumed
Hon AJ.G. MacTIERNAN: I am disappointed that Hon George Cash has sought to
terminate this debate. I was prepared at least to acknowledge that the Government's
paranoia about Canberra and about Federal legislation perhaps was the reason why this
legislation was brought on tonight and that it had not been part of an elaborate sting from
last week. However, the point we are making is that, if the Government is having its
hand forced reluctantly to take this procedure to abandon the conventions of this House,
it is incumbent on the Government to show its genuineness by seeking to make the
concession that has been sought in the motion.
As has been stated by Hon John Halden, this is a very complex piece of legislation. An
enormous bundle of amendmnents have been proposed. It takes a considerable amount of
time to analyse those amendments in the light of the debate that occurred in the other
place. It cannot be done at short notice.
As is well known to the Government, we have one person who has been given
responsibility for the carriage of the legislation and who has been working on addressing
the issues in Mabo in great detail and examining the development of the debate over the
last week. It is unfortunate that the Government did not explain its reasons other than to
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say that Chiistabcl Chamnarette was going to do something nasty. No mention was made
of any timing of that legislation, which would have been a necessary part of justifying
urgency in the matter. By way of interjection, Hon Peter Foss was asked to explain
exactly when the legislation was expected to enter the Senate and how long it was
expected to stay within the Senate. The Federal Governiment, unlike the Government
here, does not control the upper House. In any event, we believe that the Federal
Government understands the significance of this legislation and would not seek to have
any due process circumvented by rushing that legislation through without the normal
courtesies and conventions being adhered to.
There is no doubt that both the Federal Government and the State Governiment have been
very keen to have their rival legislation dealt with. There is nothing in itself improper
about that. However, when the conventions of this place are totally turned on their head
to allow this Bill to be dealt with in a way that prevents proper and rational argument and
analysis, these are very exceptional circumstances. The motion before the House will
provide to the Government an opportuity to show that it is acting in a way in which it
did not expect or want to act; an opportunity to show that it has had its hand forced by
actions in Canberra. If that truly is the Government's position and truly the reason why it
is bringing on the legislation at short notice, it has an obligation not only to the
Opposition but to the people of Western Australia - in particular the people in the mining
and pastoral districts who are most closely affected by the legislation - to forthwith
rescind the motion which expelled Hon Tom Stephens from the House and give us at
least some semblance of a chance to continue the proper debate on this legislation.
HON GEORGE CASH (North Metropolitan - Leader of the House) [10.35 pmn]: The
Government opposes the motion to rescind an earlier vote of this House which suspended
Hon Tom Stephens from the House for a period of four days. There is no need to rerun
the events of recent days. Members will be aware that Hon Tom Stephens was
suspended from the House because he was found guilty of a contempt of the House. In
fact, he admitted the contempt.
Hon Tom Helm: The same contempt that you accused The West Australian of, by the
way.
Hon GEORGE CASH: It is important for members to recognise that this Parliament does
not revolve around any one person, be it Hon Tom Stephens or any other member. Each
member is required to comply with the standing orders of this House. If members do not
do that, the standing orders provide for action to be taken. Recently, when Hon Tom
Stephens was seeking some clemency from the Rouse so that he would not be thrown
out, someone interjected that perhaps Hon Tom Stephens should have thought of the
consequences that could flow firom his action before he decided to do the things that
found him in contempt of the House. We are faced with a situation in Western Australia
tonight in which we as a Government have been advised that the Greens senators from
Western Australia intend to introduce a Bill into the Senate which would have the effect
of wiping out the responsibility for land administration by this State Governiment. We do
not intend to stand by and do nothing.
Hon AJ.G. MacTiemnan: It has to go to the Reps. It's not going to be dealt with in the
next week.
Hon GEORGE CASH: If Hon Alannab MacTiemnan could provide a guarantee that the
Federal Government would not ram the Greens Bill, if!I might refer to itas that, through
both Houses, the Government would be able to do what it wanted to do. It was part of
my program which I hoped to have an opportunity to discuss with Hon John Haldent -
Hon T.G. Butler: Come on! You never intended to discuss it with anybody.
Hon GEORGE CASH: That might be Hon Tom Butler's view, but his view is not fact I
intended to discuss the matter with Hon John Halden.
Hon Mark Nevill: You have lost your credibility.
Hon GEORGE CASH: Perhaps the Greens senators should have taken it upon
themselves to inform at least their own Greens colleague in WA of the treaherous Bill
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that they wert about to introduce into the Parliament in Canberra They might have at
least advised the Labor Party in this State what they intended to do. There is no way in
the world that they advised the Government. Unless the Government had been advised
from people in Canberra of the very likelihood of the damage that could be done to
Western Australia -

Hon John Halden: We don't know that. We have no basis for knowing that. How do we
know that?
Hon GEORGE CASH: Hon John Halden predicates his comment -

Hon John Halden: You have not presented a case for that.
Hon GEORGE CASH: One of the reasons that the Government wants to expedite this
Bill is that the Greens have indicated that they intend to introduce a Bill into the Federal
Parliament which would have disastrous consequences for this State. We will not stand
by and allow that to happen.
Hon John Halden interjected.
The PRESIDENT: Order! I ask the member to come to order.
Hon GEORGE CASH: Na-one in this House would want such an important debate to be
limited to just a few hours. However, if it is a question of this State retaining its
constitutional right to manage land in Western Australia, rather than having that
constitutional right dismissed or taken away from it by the actions of the Federal
Government, quite clearly the need to expedite this Bill overrides other matters which
might come into play.
Hon John Halden: Can I just ask why the Government cannot have one of its Ministers
or somebody take up our time and brief us about what is the problem. We do not have
one scintilla of an idea about what is the scope or the extent of the problem.
Hon GEORGE CASH: Can I just say -
Hon Mark Nevill: Trust me!
Hon GEORGE CASH: It is up to the Opposition whether it wants the debate to get under
way. I have tabled a program already that nominates that the vote on the second reading
should be taken at five o'clock tomorrow morning. Quite clearly we are cutting into that
time.
Hon John Halden acknowledged in his speech that, irrespective of whether Hon Tom
Stephens is in this House tonight to participate in this debate, the Opposition will
vigorously put its position on this Bill. I look forward to that debate. The sooner that
that occurs, the sooner the Opposition will be able to state its position.
Hon Kim Chance: All we art asking for is an explanation.
Hon GEORGE CASH: The facts are that the Government is not prepared to stand by and
allow its constitutional rights to be raped by the Federal Government. When I say the
Federal Government, I include the Greens Senators.

House to Divide
Hon GEORGE CASH: In opposing this motion, I move -

That the Council do now divide.
Division

Question put and a division taken with the following result-

Ayes (16)
Hon George Cash Hon PAR. Lightfoot Hon B.1 Scon
Hon MJ. Qiddle Hon PM. Lockyer Hmr Wit. Stretch
Hon D.K. Donaldson Hon Murray Montgomery Han Dmnick Tomlinson
Hon Max Evans Hon H.P. Moore Han Muriel Paerson (Teller)
Hon Petw Fos Hon M.D. Nfixwi
Hon Darry House Hon R.G. Pike
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Noes (13)
Hon T.G. Butler Hon John Haiden Hon Bob Thomas
Hon Kinm Chance Hon AJO.. MscTienun Hon Doug Wan
Hon I.A. CowdeLl Hon Matt Nevill Hon Tom Rhl (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon N.D. Griffiths Hon L.A. Scotn

Question thus passed.
Division

Question (on motion) put and a division taken with the folowing result.-

Ayes (13)
Hon T.G. Butler Hon John Halden Hon Bob Thomas
Hon Kim Chance Hon AJY.G. MaTflenan Hon Doug Wern
Hon J.A. Cowdell Hon Mark Mcvill Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon ND. Griffithts Hon L.A. Scott

Noes (16)
Hon GeorelCash Hon P.R. Lightfoot Hon E.M Son

Ho ..CideHon P.H. Lockyer Hont W.N. Sntrech
Hon B.K. Donaldson Hon Murray Mongomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F Moore Hon Muriel Psusn (Teller)
Hon Peter Foss Hon M.D. Nixon
Hon Barry House Hon R.G. Pike

Question thus negatived.
LAND (TITLES AND TRADITIONAL USAGE) BILL

Second Reading
Debate resumed from 23 November.
HON TOM HELM (Mining and Pastoral) [10.49 pm]: This is a night of shame for this
Bill to have been brought before the Opposition.
Hon TOG. Butler: To satisfy their egos.
Hon TOM HELM: This Bill has 20 pages of amendments, moved in the other place, and
we got it yesterday morning to consider those amendments. It was put to us in a previous
debate that not one person runs this Parliament. It was put to us that Hon Tom Stephens
should not be brought back into this Chamber, that the decision should not be rescinded,
because not one person runs this Chamber. The argument used to demonstrate the fact
that not one person rns this Chamber is that the Federal Gdvemment may pass Bills that
purport to take away the ability of die State to manage its land. Therefore, this House is
run by decisions made in another place. I wonder whether we could add to that what the
Federal Opposition is doing, because obviously Hon Bob Pike had some contact with the
people in the house on the hill in Canberra in regard to what is happening there, and he
was the one who got the numbers together to give the coalition the opportunity to try and
ram this Bill through this House. That is Unknown in the annals of this House of Review,
this coward's castle, this place where the Government is allowed to do as it wants
because it has the numbers.
When members apposite were in Opposition, they lectured us ad infinitum and ad
nauseam about how this House is based on the Westminster system, that wonderful
pommy system where the appointed members of the House of Lords review legislation,
and about how the role of this place is to be a House of Review; therefore, we need to
have committees with immense powers and the ability to review legislation that is
proposed by the Government. We listened, and you listened very patiently, Mr President,
to people like Hon Peter Foss and Hon George Cash give reasons the then Opposition
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needed to have time to debate legislation and to understand proposed amendments. If the
Labor Party Government introduced amendments when a Bill was before the Chamber, it
was like the end of the world! How on earth could the poor coalition Opposition review
legislation when the amendments were only on the Supplementary Notice Paper and not
part of the Bill?
This fundamental Bill - I doubt that there could be a more important Bill - is about a High
Court decision that is a reflection upon the last 205 years of history and hopefully wil
have a positive effect upon the next 200 years of our history, that will put us among the
nations of the world on an equal basis and that wil dispel the myth of terra nius. One
has only to read the second reading debate to understand the small minded, narrow
thinking, rednecked attitude adopted by members opposite.
[Quorum fonned.]
Hon TOM HEELM: Hansard will record that a quorum was formed and Mansard will
probably record how long it took to get Government members back into this Chamber to
debate this important Bill, for which the second reading debate must be over by 5.00 am.
Hon Wit. Stretch: And you had two members supporting you!
Hon TOM HELM: In the meantime, the Leader of the House, this person who cannot
stick to any deals, who has said that we must complete the second reading debate by
5.00 am, and who has decided to ram through this Bill, takes up the time of the House in
getting a quorum and in trying to convince his members to come back into the Chamber
to listen to this debate. That is a disgrace. We have until 5.00 am, and Government
members cannot form a quorum! They have shown they have no guts, and they now
show that they have no responsibility. The Leader of the House seems to be weak-kneed.
He is not able to control the Government benches, and he may well hang his head in
shame.
One does not need to go very far into the second reading speech of the Leader of the
House to see what a sham this Bill is. It states that the land management of Western
Australia is founded upon the two fundamental principles of the acquisition of
sovereignty over Western Australia and that no tidle to land in Western Australia existed
over land granted by or under the Crown. The Premier of this State had the audacity to
tell the people of this State that the Mabo High Court decision was wrong and that he
knew better than the High CourtL He led us to believe that our backyards would be under
threat and the economy of this State would be destroyed. However, the Premier has not
said that recently. He has gone a bit quiet about the High Court being wrong, because
that is a dangerous path. For any monarchist, for anyone who believes that this country
should be ruled by a foreigner who is firmly entrenched in the High Court system which
we have so readily adopted, to say that a High Court decision is wrong would encourage
people like me and others who believe in the republican debate to think that perhaps
other decisions of the High Court are wrong. Therefore, the Premier has stopped doing
that
The Premier refuses to accept that this nation was not terra nullius; that it was not an
empty land. One would have to be a halfwit - and there axe a few opposite - to think that
there was no-one here before the invasion of 1788. One would have to be born on
another planet to think that no-one was here. I notice there are a few flatheads; on the
Government benches, and perhaps that is the reason why. Maybe the lobotomy worked.
Maybe members opposite do not want to believe that indigenous piope were in this
country before the arrival of Captain Coot However, the High Court said - and the
majority of judges were appointed by conservatives - that they did not accept the notion
of terra nuflius and that indigenous people inhabited this State and this country before
white settdement. LA) and behold, we then had the Federal Government spending some
tine to learn the views of people throughout Australia. This involved the high born, the
leadens and captains of industry as well as ordinary and indigenous people of Australia.
By any measure, the consultative process has been long, hard and complete. Following
the consultation, the Prime Minister decided to introduce a Bill.
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Hon B.K. Donaldson: Graeme Campbell does not think so, and he is a man I respect.
Hon TOM ]HELM: Graeme Campbell admitted that he stands a chance of being expelled
from the Labor Party, and there is every chance - it is difficult to be parliamentary in
describing the crowd opposite - that he would feel more comfortable with members on
the other side of the House. Members opposite cannot form a quorum because the men
and women opposite would feel mome comfortable on this side of the House on this issue.
Hon N.E. Moone: It is because we have to listen to you.
Hon TOM HELM: Members opposite are afraid and are perhaps a little ambitious.
Members opposite have reason to be ambitious when looking at the Government front
bench - it is not much.
Hon N.F. Moore: Some of us have got further than you ever will.
Hon TOM HELM: Some members opposite have the right to believe that if they keep
quiet they will gain a place in the sun on the front bench. They just follow their leader.
Tonight the Leader of the Government has demonstrated he does not have the power.
Hon N.E. Moore: He has done an excellent job.
Hon TOM HELM: We showed members opposite when we were in Government how to
be disciplined and how wise and proud we were to be in Government.
Hon N.F. Moore: You have ignored history.
Hon TOM HELM: Apart frum Hon Derrick Tomlinson, for whom I have some regard,
and Hon Peter Foss, for whom I used to have some regard, and the Leader of the
Government, few members opposite have a contribution to make. In fact, members
opposite find it hard to come to this Chamber to support this legislation.
Hon P.H. Lockyer- Stick to the little words, Torn.
Several members interjected.
Hon TOM HELM: To understand this legislation we must look at the second reading
speech. Hands up members opposite who have read the second reading. Come on; no
porkies! Five members of the Government have read the second reading speech.
Several members interjected.
Hon TOM HELM: Obviously, I must take members through the second reading speech.

Point of Order

Hon SAM PLANTADOSI: I ask you. Mr Deputy President, to ask Hon Phil Lockyer to
withdraw his remark in which he addressed me as a Sicilian. He has made those remarks
on several occasions, and that is the last time he will do it. Ask him to withdraw or I will
do it myself.
Hon RH. Lcckycr I did not say that.
The DEPUTY PRESIDENT (Hon Barry House): Order! There were several
interjections at the time, and I could not hear any particular interjection.
Hon Sam Piantafiosi: It is the last time, I tell you here and now.
Hon R.H. Lockyer You can threaten me all day.
The DEPUTY PRESIDENT: Order!
Hon Sam Piantadosi: I am not threatening you.
The DEPUTY PRESIDENT: Order!
Hon Sam Piantadosi: The only way to make you understand is with a smack in the
mouth!
The DEPUTY PRESIDENT: Order!

Hon P.H. Lockyer That is a threat, Mr Deputy President
The DEPUTY PRESIDENT: Order! It is a threat, but we will deal with the point of
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order first. If Hon Phil Lockyer used the words that were claimed he used, he must
withdraw them.
Hon P.H. Lockyer They were not used.

Withdrawal of Remark
The DEPUTY PRESIDENT: I ask Hon Sam Piantadosi to withdraw his wards just used.
Hon Sam Piantadosi: Hon Phil Lockyer used those words. I will not withdraw, If he
wants to be a racist, let him do so outside this House!
The DEPUTY PRESIDENT: Order! I have made a ruling on the point of order initially
raised by IHon Sam Piantadosi. The member then uttered same other words which
amounted to a threat. I ask him to withdraw them.
Han SAM PIANTADOSI: Which words do you want me to withdraw?
The DEPUTY PRESIDENT: It was a threat to another member of this Chamber.
Hon SAM PIANTAJ)OSI: Was it that!I offered to sce him outside? Is that a threat?
The DEPUTY PRESIDENT: I ask the member to withdraw the words that he would
smack him in the mouth.
Hon SAM PIANTADOSI: Is it okay for him to make racist remarks to me?
The DEPUTY PRESIDENT: Order! You have been asked to withdraw.
Hon SAM PIANTADOSI: I withdraw.

Debate Resumed
IHon TOM HELM: The firs page of the second weading speech indicates the fundamental
principles of the High Court decision, and states that it had nothing to do with terra
nullius.
Hon Sam Piantadosi: It is the last time.
Hon TOM HELM: On page 2 of the second reading speech the Government pretends
that the High Court decision did not take place after saying that it should not have taken
place. The next thing is that Hon George Cash told us that the High Court decision
related to the Murray Islands in the Torres Strait and had nothing to do with Australia.
The fact is that the Murray Islands belong to Australia. Do members believe that this Bill
would be in front of us if the most right wing conservative Government in this nation
believed that Mabo had nothing to do with Australia? It is not a matter of "I am not
Kennett, and this is not Victoria" because this Government is one step to the right of the
Kennett Government in Victoria. At least Kennett agrees and can live with the Federal
Bill. I understand that the High Court decision Will have less effect on Victoria.
Hon N.F. Moore: It will have no effect on Victoria.
Hon TOM HELM: That fact has been accepted by the Prime Minister. Nonetheless, the
Bill before this House cannot be supported because the Government cannot maintain a
quorum. This is due to the fact that this Government is further right than the Kennett
Government in Victoria. When we said that this Government played with the truth
during the election campaign we contradicted ourselves; members did tell the truth.
Court is not Kennett and this is not Victoria - things are much worse in this State.
The Premier would have us believe that the High Court decision on the Mabo case has
nothing to do with Western Australia. He introduced this Bill and called it the Land
(rules and Traditional Usage) Bill, claiming that it deals with the Aborigines in our
State. The Government says, firstly, that the High Court did not make a decision, and we
are then told that the decision had been made but it really related to dhe Murray Islands.
The Government then introduced the legislation, which we find distasteful, dealing with
the indigenous people of this State.
Five Government members have read the second reading speech. How many
Government members have read the Bill in its amended form? None. Hansard will
record that no hands went up.
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Hon N.F. Moore: It is not a classroom.
Hon W.N. Stretch: We just ignore you.
Hon TOM HELM: I do not criticise Government members as I also have not read the
Hill; we received it only yesterday. Members opposite do not mind that we have only
until 5.00 am tomorrow to discuss this mailer even though they have not read the Bill.
The DEPUTY PRESIDENT: Hon Phil Lockyer and Hon Sam Piantadosi are grossly out
of order. I ask both of them to stop the cross-Chamber conversations and obey the rules
of the House.
Hon TOM HELM: Thank you Mr Deputy President. I am trying to make sure the
Hansard picks up the fact that the Government admits it has not read the Bill. The
Government has set a time limit of 5.00 am to discuss a Bill that was only able to be read
yesterday morning. If that is what the Government wants to do, that shows where it is
coming from. It does not know what to do. It does not have a clue what the Bill is about.
It is about somebody like Hon Ross Lightfoot getting on the front bench and kicking out
one of those dunderheads presently there. It will be replacing Tweedledum with
Tweedledee. The Government must be honest about it. We ame trying to deal with what
this Government has put before us.
On page 4 of the second reading speech is a criticism of the Federal Mabo Bill. We are
told by the Leader of the House that it is incredible for someone who claims to believe in
the ideals behind the Racial Discrimination Act to rely on the power given to him by
section 55, part 26 of the Constitution to make laws for a particular race. On page 1 it
explains that the fundamental principles from which we get our power are included, but it
ignores the fact that the laws are put together for the non-indigenous people by the
non-indigenous people. People who know the Constitution of this State know that even
the House of Commons, when it put the law together which brought our State into being,
provided for one per cent of the wealth of this State to go towards the wellbeing of the
indigenous people. How that was met is a matter for conjecture. However, it shows that
even the Ponis recognised that it was not terra nullius; that there were indigenous people
in Australia and they needed to be looked after in a paternalistic way. I am not saying
that in a critical sense; people did not bnow how to behave then. However, we are
supposed to be able to bnow how to behave.
The second reading speech of this land tidles Bill criticises the Prime Minister for saying
that his native title Bill looked after the people of a single race. In 205 years as a nation
we have been doing exactly that. The non-indigenous people of this nation are the ones
for whom we have been making laws and to whom we have been giving the benefits of
this State. The beneficial use of the land of this nation, apart from this State, has not
been for the indigenous people. Nobody can demonstrate to me that the use or the
benefits of that land have been claimed by the Aboriginal people. However, that needs to
be the case. The High Court was specific in its view that indigenous people need to gain
some self-reliance, make their own decisions and manage their own future.
On page 5 of the second reading speech reference is made to the fact that the Premier had
numerous meetings and telephone discussions with his counterparts in other States and
with the Prime Minister but that failed to produce agreement to prevent the harm the
Commonwealth proposals would cause to Western Austalia. That is about all he has
done. Maybe one can draw a long bow and say that the Greens in the Senate were
coerced into not sending the Bill to Committee. Maybe one can draw a long bow and say
that the Labor Party or the Prime Minister rammed the Bill through the lower House,
where he has the numbers. However, it would be drawing a very long bow to say he
could push it through the Senate when the numbers awe not necessarily there; where the
Labor Party is in the minority.
Hon NEF Moore: He has the support of the Greens.
Hon TOM HELM: It was not dhe Labor Party plus the Greens; the Democrats also
supported it. However, before it was introduced into the Parliament the Prime Minister
did not discuss the matter with only his counterparts in other Stares, such as Carmen

7880 [COUNCILI



[Wednesday, 24 November 1993] 78

Lawrence or Wayne Goss in Queensland. The Premier and the leader of this place
acknowledge that. Everyone knows he had extensive meetings - reports of them were in
all the newspapers. He met with the Aboriginal and Tonrs Strait Islander Commission,
with the Eva Valley group, with caucus committees, with the Association of Mining and
Exploration Companies, with the mining industry representative groups, and with the
pastoralists. He travelled the length and breadth of this country discussing matters with
the captains of industry, with the high and the low, with the representatives of the
Aboriginals who live in the deserts and the disparagingly called St Geor< C's Terrace
Aborigine] people.
Everyone with a stake in this country - each and every one of us has a stake - knows,
because the Press informed us constantly, that the opinion of Cabinet swung from one
decision to another. It swung like a pendul. m because of the arguments presented to the
Cabinet by the Prime Minister. At the end of the day, no-one could say the consultative
process did not take place. However, from members on the Government side of this
Chamber, where they know they are supporting a Bill that has had minimal consultation,
there has been no consultation with, for instance, Aboriginal people, or with the
recognised elected units of the indigenous people of this State. Little or no discussion
has taken place with the Chamber of Mines and Energy as* far as I am awart. No
infornation has been made public about meetings and discussions taking place. There is
nothing in the second reading speech that tells us that we can gain some pride in this Bill
because it came about as a result of many substantial discussions and negotiations. That
did not happen. The Premier did not talk to anyone. He did not need to, did he? All he
needed to do was talk to his dad - and he never talked to anyone. When talk occurs
between Jesus and God, no further talk is necessary. That is exactly the situation with
this legislation. "I know better, I bnow best, that is what I will do."
Maybe the people on the Government benches are copping that for the time being. I
believe a small minority over there, maybe the ones who art not in this Chamber, feel a
little embarrassed about that. They feel a little ashamed of the fact that this Bill was first
available only yesterday morning and it has never had the imprimatur of any
representative group, be it indigenous or non-indigenous. In fact I go as far as to say
none of the misguided sheep on the Government benches has had a chance to have any
input into this Bill. They have been kept miles away from it in case they have something
novel to say about it, although the chances of that happening are pretty slim. It has baen
nowhere. The fact is that we have been given six hours in which to discuss a Bill of this
nature because somebody in Canberra got in touch with Hon Bob Pike and said he should
get hold of Richard Court and give him his riding instructions and tell the coalition
members of this State's upper House what they must do. No-one can deny that is where
we an: at the moment. The Government cannot deny the fact it has not consulted us.
Some reference has been made to the people of Naonkanbah, with whom some
consultation might have occurred, but there is nothing in this Bill that will protect the
rights of the people at Noonkanbab. The Government talks; about them because their
leader talked to Orseme Campbell and Richard Court and said he did not agree with
Mabo. It is as if the Government is bringing in something Barry Couch can agree with.
It does not mean a thing and does not protect those people's rights. The only thing that
protects their rights is the 99 year lease granted by Ernie Bridge. The Government has
baen thrown by the Federal legislation because even where there is non-trditional usage
of the land it is not all that easy for people to demonstrate continuous connection with or
to claim ownership of that land. I will bet members opposite have not read the Federal
Bill and do not know why they oppose it, in the same way they do not baow why they
support this Bill. They do not have a clue.
At page 7 of the second reading speech one can see why people like members opposite
join the Liberal Party. It looks like aschool formlIreceived in yearslIand 2. It states -

For these measons the Government totally rejects the Commonwealth proposals for
the Mabo issue. There art at least five major problems with the Commonwealth
approach: It will not wok-
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One would think it would have said that from these four reasons the conclusion is that it
will not work. The fact that it will not work is not necessarily a valid reason, if it cannot
be demonstrated why it does not work. T1here is not one member on the other side who
can tell us why it will not work, because they do not know. The rest is a myth and a
sham.
Premier Richard Court decided he would lecture the other States, and we are all well
aware that other Liberal States agree with the Federal legislation and think it is best for
them for their own reasons. How dare somebody take umbrage at the Prime Minister of
this nation making decisions on our behalf by virtue of a referendum held in 1975, when
the Racial Discrimination Act was brought about and the people of this nation
overwhelmingly said that the Federal Government should be responsible for Aboriginal
affairs. This Premier, who objects to the people's view and to the Prime Minister
exercising the rights under legislation given him by way of referendum, says that some
States have failed, as if it were a pass or fail test. The leader of this place will not look
people in the eye any more. He acts as if he is a ventriloquist's dummy mouthing the
words of the Premier. He says -

Some States have failed to appreciate the full implications of what is intended. If
they continue in their present mode, they will ultimately lose control of their land
affairs within their State. I will make the forecast -

And now he is an astrologer -

- that some of those States, and certain industry groups, will subsequently - and
soon - regret views they have expressed until now.

We have a Premier who has decided that the High Court was wrong, that it
misunderstood, was out of its league and out of order, and not only is the High Court out
of order but so also is the Prime Minister of this nation. On top of that, all the other State
Premiers, some of whom belong to the same party as this Premier, are also out of order.
It is like saying, "Forgive them, for they know not what they do." He dares to have the
audacity to put into his second reading speech, which the mob opposite agree with, the
view that everybody is wrong except him.
Members may remember that earlier today I talked about my son, who is 19 and has had
an accident. One thing that my Mark could do brilliantly was spend four hours
explaining why he should not do something rather than spend 10 minutes doing it. Little
Dickey is doing the same thing. He is putting us througb this agony, making himself
look a show and making the State a laughing stock within this nation by telling the other
States that they are wrong and that he forecasts that some of them and certain industry
groups will subsequently and soon regret views they have expressed until now. This
comes from having a father called Charlie. He dares to tell the leaders of the other States
that they have it wrong. The H1igh Court, the Prime Minister and the other States have all
got it wrong. Is he a joke or not? Do members opposite understand what is being said
and what is going on? Can they keep on supporting this stupid Bill when its whole
premise is based on a false notion? One cannot say that the Hligh Court has it wrong and
the Prime Minister cannot do what he has done. One certainly cannot say, "Everybody's
out of step except me."
Until February we had a lot of pride in this State and were the leading State in the nation,
and the Pilbaxa was the leading part of this State. What is the Government doing to it?
We are still doing well with the employment figures, industry and mining, which is goad,
but basically as mature people the Government is making Western Australians a laughing
stock We used to look at [oh Ejelke-Petersen. and I know that membr of the National
Party would be reluctant to listen to harsh words about Joh, but Job was Job. Richard
Court is about half his age, so he cannot give that excuse. How can members apposite
who sit there now - and those who do not have the guts to sit there - cop what they can
see to be the truth? I know the front bench cannot speak, because as soon as they open
their mouths the Crichton-Browne mob will come in and chop their heads off, but if the
front bench had any guts they would at least be able to point out to their own leader in
this place that they cannot possibly condone someone making stupid statements to the
effect that the Hligh Court is wrong and the Prime Minister cannot do what he is doing.
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Hon NY. Moore: Are you suggesting the High Court is never wrong?
Hon TOM HELM: It cannot be wrong, can it? How many times has it been wrong? Its
decisions cannot be appealed.
Hon Derrick Tomilinson: On many occasions the Federal Parliament has overridden the
decisions of the High Court, and Mr Keating has passed legislation to that end.
Hon TOM HELM: Let the member name one. The member is getting mixed up.
A Government member interjected.
Hon TOM HELM: The Privy Council - that is a good one.
Hon Derrick Tomlinson: You asked for an example where they were wrong and you got
one. Don't stand there and ridicule others when you do not know the history of the
country you live in.
Hon TOM HELM: Let us not get excited. Before the member gets too far down the
track, one of die member's front bench colleagues said that the Federal Government had
overridden a High Court judgment. What is die member saying about die Privy Council?
The DEPUTY PRESIDENT: Order!
Hon TOM HELM: Will Hon Derrick Tomlinson repeat what he said about the Privy
Council?
Hon Derrick Tomlinson: Carry on with your uninformed speech.
Hon TOM HELM: If the lights were off in this place die member's face would be
glowing in the dark.
The DEPUTY PRESIDENT: Order!
Hon TOM HELM: The Minister's second reading speech also tells us that the Bill will
allow for, among other things, a wider approach which includes strategies to improve
Aboriginal standards of living in such areas as health, housing, education and
employment. But then it does not tell us where in the Bill that is provided for. Clauses
in the Bill give Aboriginal people the ability to go onto land as a right for traditional
usages, such as dance. Nowhere does it demonstrate what it will improve the standards
of Aboriginal people's health, housing and employment. On the other hand, the Federal
Bill gives an opportunity - it does not guarantee it - for die indigenous people of this
nation to make their own decisions and plan their own future because they can own the
land in the same way as pastoralists and farmers own dieir land. It gives diem an ability
to have some say on what happens on dhik land. That is not the overriding power of
veto, but the ability to sit at the table in the same way as everybody else and negotiate
some things that are important to them in terms of what happens on their land, whether it
relates to mining, exploration or the pastoral industry.
I do not know if the mob on die other side understands, but one day they will wake up
and the veil will be lifted from their eyes; and one day their kids will point the finger at
them because they supported someone who caste himself in the mould of loh Ejelke-
Petersen, who held himself up for ridicule in this country. Members opposite will be
seen as his partners because they are digging themselves a big hole and one day they will
fall into it. They will get their hands and knees dirty trying to get out from that hole.
This legislation is a disgrace, a sham and a shame. It has nothing to do with giving up
land management rights in this State - except those of the indigenous people of this State.
Page 12 of the second reading speech has a reference to the legal protection for
Aboriginal peele to enable them to have access to land for their traditional usage. The
Bill provides that Aboriginal groups claiming to be entitled to traditional rights which
would be extinguished will be entitled to be heard on whether the prants should be made
and whether their claims have or have not been established, so the determination of the
question whether title will be determined will not be held up in possible lengthy legal
proceedings. The next sentence says that if the Minister decides that the grant should be
made, development can proceed. There starts the process of compensating those people

7883



whose rights of traditional usage will be extinguished or impaired by the grant. The
Minister giveth with one hand and taketh away with the other.
Do members know how it used to be in this State when we had missions? Aboriginal
people were herded into missions because the squatters had arrived and took their land.
In the missions the minister of religion told them what they could em, wear, drink and
where they could go. They were all trained by the minister - there were a few notable
exceptions - but for the most pant it was the minister who was in charge of those people,
and who tried to train them in the ways of the non-Aboriginal people. They probably
thought it was for the good of Aboriginal people. For their own good members opposite
must sit, listen and understand. What was done to Aborigines in those days was
considered to be for their own good. Members opposite are taking us back 50 years.
That is what they am comfortable with. It did not work then, yet they want to do it again.
At the end of the day, the person who will decide what is in the best interests of
Aboriginal people, whether they have the right to go onto land to exercise their
traditional and cultural usage, whether compensation is worth paying, wil be a Minister
of the Crown. A Minister of the Crown will be the final arbiter. That is supposed to be a
step forward. Previously it was a minister of religion; now a Minister of the Crown will
make those decisions.
It is objectionable for this Bill and second reading speech to teil us that the rights of
Aborigines are being looked after, that Aboriginal people are getting what is due to them,
that they will have their land for cultural and traditional usage except when somebody
else wants it. if somebody else wants it, he can have it, and at the end of the day the
compensation for the loss of that land will be decided by the Minister. Do not flown
Derrick; that is what the Bill says. At the end of the day if somebody else wants that
traditional land, the Minister of the Crown will determine what the compensation will be.
The final arbiter will be the Minister - not a tribunal, not a mixture of people who are
acceptable to both sides of the argument, but a Minister of the Crown. The Bill gives the
nitty gritty, the detailed explanation of what happens when people are given the right to
go onto land that can be seen to be theirs, but the right is there without the need to go to
court. But they will still have to go to court because the Minister will take responsibility
for deciding the compensation. No statutory obligation is contained in this Bill that will
improve the health, housing, employment, education or the general wellbeing of
Aboriginal people. The only statutory right is a right to compensation.
Today I asked a question without notice of the Minister for Finance. I asked whether the
Valuer General had valued the land at Rudall River which this Government has decided
will be available for exploration. Given that we ame debating this Bill and it has a
provision allowing Aboriginal people to be given basic compensation plus 20 per cent for
loss of cultural use of that land, the Minister for Finance, who is a member of the Cabinet
of this Government, could not answer my question. It was a bit of a trick question. I
have been in touch with the Valuer General's office to ask what formula it has to put a
value on to compensate -

Hon George Cash: It is clause 38.
Hon TOM HELM: Clause 38 of the eml?
Hon George Cash: It talks about the compensation principles, what they must have
regard for and the amount of compensation. It is on page 28 of the Bill.
Hon TOM HELM: I am glad the Leader of the House has read the Bim because members
can see that I have not read it. However, I have read the second reading speech and the
relevant articles in the newspaper.
I presume the Valuer General's Office will play a role in determining die compensation
payable. It appears that office has about seven different formulae to determine the value
of land. It is a very complicated business. How will the Valuer General's Office
determine the compensation that Rudall River Will give to the Martu people of the
western desert for their land? How will the Government know whether the compensation
is too much?
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Hon Mark Nevill: It is the international year of indigenous people.
Hon TOM HELM: I am aware of that.
Perhaps a Bill will be introduced to provide for an indigenous people's provision in the
Valuer General's Act. That Bill might give the Valuer General the power to determine a
notional figure. plus 20 per cent, as compensation for the Martu people. It will not be a
substantial amount of land on which the uranium mine will be established - it is about
160 hectares - but the Martu people will lose the peace and comfort that that part of the
country provides to them. They still hunt, gather and carry out ceremonies on that land.
I am not saying that the Labor Government looked after the Marta people and provided
them with compensation. Under the Federal legislation compensation can be provided to
Aboriginal people. The compensation will be determined by the mining companies
negotiating with the Aboriginal people. This Bill goes nowhere near the provisions of
the Federal Bill; it is about the Government asking people to trust it, and the Minister
having the final responsibility.
Hon George Cash: Clause 38(1) on page 28 of the Bill runs through the compensation
principles which need to be considered by a court or the Minister. Clause 31(8), on the
next page, refers to the spiritual and cultural aspects.
Hon TOM HELM: The Supreme Court or the Minister will determine the value of the
traditional usage of that land.
Hon George Cash: If there is a need to.
Hon TOM HEELM: The Valuer General's Office did not see it that way. It is an
additional formula which will have to be taken into account.
Hon George Cash: If the Valuer General intended to give advice on the value he would
be required to have regard for clauses 37 and 38 which outline the general principles that
are required to be taken into account.
Hon TOM HELM: Therefore, the Valuer General can look at the compensation in the
form of title to the land. Is the Minister telling me that this Bill provides title to land?
Hon George Cash: The Minister can consider compensation in any other form as he sees
fit.
Hon TOM HELM: I was discussing this Bill with Hon Kim Chance and I said that it is
not a step forward for Aboriginal people in this State. We must consider whether there is
a balance between the Federal Government's legislation and this Bill which may have
some merit. How are we supposed to logically apply our minds to do something sensible
about this Bill when it became available to members of this House only yesterday
morning? Members on both sides of the House art arrogant if they think they can make a
reasoned decision on a Bill which became public yesterday morning after only six hours
of debating the principles. It really makes a laughing stock of the situation.
As the leader pointed out who will be able to make a reasoned contribution to this debate
if clause 37 of the Bill includes the provision for the Minister to give compensation in six
different ways? That clause also refers to the Public Works Act 1902. 1 have not heard
of that Act. We are dealing with a 91 year old Act.
Hon T.G. Butler: I am sure tribal Aborigines have not heard of it.
Hon TOM HELM: The Opposition received 130 copies of the Binl and Hon Tom
Stephens, as the secretary of the parliamentary Labor Party, sent them to 130 people
around the State asking them to comment on it. How many copies of the Hill did the
Government send to people around this State for their comment?
Hon AJ.G. MarTiernan: How many mining companies are there? That is how many the
Government sent out.
Hon TOM HELM: The Labor Party may have sent copies to the mining companies.
Hon George Cash: I understand that the Premier's office sent a considerable number of .
the first copy of the Bill and the second reading speech to interested parties. I anm not
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sumt of die number that was sent. You are talking about the amended copy of the Bill.
Division 2, which starts on page 23, refers to resolution or determination of
compensation claims. All the clauses must be read together to get the full picture.
Hon TOM HELM: This Bill may have same saving grace. However, the Minister's
second reading speech does not reflect the Government's ability to negotiate with the
indigenous or non-indigenous people over a piece of land. The indigenous people may
include an Aboriginal mining or pastoral company. The Minister will conduct
negotiations with the claimants and objectors with a view to settling complaints. I accept
that we may be taking the thing out of context and there could be a relationship with
other clauses.
The major point that I would like to bring to die attention of the House is that we have
not had time to look at the second reading speech. The next thing to which I refer is the
comments that have been made about the Mabo decision in the lower House and in the
newspapers. A clipping from the Albany Advertiser of 23 November was brought to my
attention by Hon Bob Thomas. It is a letter to the editor and it states what the Bill and
the second reading speech do not go anywhere near to expressing on this issue.
Obviously the person who wrote the letter had not had a chance to read the Bill because
the letter was written before the Bill was produced. The letter under the heading "Mabo,
offers white 'driftwood' a chance to belong to the land" states -

It's probably too late to expect people to be reasonable about the Mabo issue.
Our politicians appear bent upon turning it into a three ring circus designed to
inflame the prejudice in all of us.

Th prous eason that is given for the expressions of piety and outrage that
pass for aruetin this country is that it is economically important.
It's not really. Neither political party nor even the High Court seriously proposed
undermining any current land tenure. It was always a matter of residual rights
that had not been usurped by 200 years of history.
The Co)urt government has made great play about the amount of land in WA that
is at issue. It seems to have passed without notice that the reason that there still
exists residual native title over vast areas of WA is that vast areas of WA are
inhospitable desert
The only serious issue is whether the de facto occupiers of this desert are entitled
to fair compensation if mining was to occur there. The High Court did not
suggest that native title was anything more than ownership of the surface of the
land as it is for any other Australian.
It is racist to suggest that it is inherently more difficult to deal with an Aboriginal
Land owner than a non-Aboriginal land owner. It is specious to argue that
because land rights laws in the Northern Territory don't seem to work very well
that they can't work at all.
That's another slander against the High Court too, the suggestion that the decision
was about race. It wasn't. It was about the rights of prior ownership of land and
the rights of a citizen not to lose that land by arbitrary action in the Crown (the
Government) without it being subject to the will of the Parliamnent. This
particular right was first written down on a piece of paper called the Magna Carts.
It is one of the fundamental tenets of our legal system.
The High Court merely decided that the legal fiction of Term nullius was invalid
and that there were native people here and that (uniquely I suspect) the
Government had made no treaty or passed no law which usurped their common
law rights as current and prior occupiers of a particular piece of land. This right
was first established in English law when the rights of inheritance of my Celtic
ancestors in Ireland and Wales were recognised in the 17th Century.
In reality, Keating and Court are arguing over slimi pickings indeed. They both
will validate every lease that anybody could conceivably think was important -
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and everybody get4..up until the end of the year just to make sure we haven't
missed anything.
Overall, Mabo may well turn out to be a loss rather than a gain for Aboriginal
people. The fear campaign of backyards being lost has undoubtedly provided
credibility for those peddling racist claptrap and that is always at the unending
expense of people of colour, of people with big noses or people who aren't like
you or me.
It is a question ultimately of identity and of a sense of belonging. Threats to
either encourage racism and zenophobia. Confidence in both enables one to
appreciate the diversity and complexity that is life. It enables us to love each
other.
Culturally though, most Australian's are like driftwood washed up on the shore.
Refugees, convicts, immigrants from 100 different parts of the world. There is no
denying this. Most of us know very little about this place and even less about its
culture.
Some of us have been here for five or six generations. My great great grandfather
left me many relatives amongst the kooris of Numurkab in Victoria. He raped
with impunity many women from the local tribe that lived on the land he squatted
upon. After five generations or even less you too will probably be related to the
original inhabitants of the land. Although I sincerely hope in happier
circumstances than mine.
It amuses me to hear people on talk back radio using terms like 'full blood' or
'half caste'. these experts on other people's genealogies. Most of them,
especially those who claim to have been here for generations, probably don't
know the half of it when it comes to their own families!
What Aboriginal Australia has to offer us, if we have enough reason left to see it,
is a strong and deep sense of identity and belonging. Something we can take up
instead of remaining a 'multi-cultural' society of driftwood. Because our eyes
have been so constantly focused back towards those countries from which we
have come, we have destroyed many people and many things through fear,
prejudice and ignorance over the last 205 years.
It is surely time for us to open up our eyes and stop blundering about. When we
do, we will discover a land that is not simply a means to an end, not simply that
which feeds and sustains us but, as Aboriginal people say, 'the land doesn't
belong to us, we belong to it'. It's not really such a strange concept. We don't
always have to be driftwood.

It was written by Bob Howard from Albany. That is the shame and the pity of this Bill.
The people who would support a Bill such as this are not those who would talk about
Aboriginal people being self-sustaining or helping themselves, or getting out of the
poverty trap or the welfare line, or having the ability to make their own decisions. There
is nothing in this Bill that does that for Aboriginal people. That is not to say that there
may be aspects of this Bill that I could welcome if an alternative were coming down the
track. The fact is, there is nothing to be afraid of. There is change but that change is
about a conservative High Court making a decision that means change for all Australians.
Hon Cheryl Davenport: Courts do it everywhere else in the world.
Hon TOM HELM: That is right. The court has decided that there were others here
before the non-indigenous people came to this country. We must react to that. This Bill
brings out again the old fers of reds under the beds, but now it is blacks under the beds.
Only the people who support Liberal and National Party members of Parliament would
agree with that. This Bill is a response to the fact that Aboriginal people can stand up for
themselves, that they deserve to have rights like everybody else and that they can now
move forward as a people with an identity. They are the people in this nation whose only
identity has been the one given to them by the missionaries, by the squatters and by those
who did not belong to the land they took from the first inhabitants of Australia.
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The Select Committee on the Achievements of Indigenous People was chaired by
Hon Muriel Patterson, and I served on that committee with Hon Derrick Tomlinson. We
were driving from Darwin after seeing a successful group of Aborigines in that town.
This involved a resources agency with a turover of about $3m a year. We were driving
to Jabini to talk to the Aboriginal people who own a crocodile shaped hotel, which they
manage themselves. The also own some property at Jabiru, a town with some mining
interests. The Aboriginal people have taken charge of their own lifestyle. I was driving
and I believe Hon Derrick Tomlinson sat in the back, and we were debating why we
thought there were differences between Aboriginal people in the Kinmberley and the
Northern Territory when there were such strong connections between those people. They
have similar family, cultural and language ties. However, a distinct line appeared to be
drawn between the two groups of people.
We looked at some possible influences that could take the Northern Tenitozy Aborigines
one way and those in the Kimberley another. We discussed the effect of missionaries and
education values and standards which could be responsible for the differences. The most
apparent difference was that the Aboriginal people in the Northern Territory were
successful owners and operators of businesses. They had a sophistication as they had the
ability to address problems on an equal basis with everyone else. The Aboriginal people
in the Kimberley were more shy and retiring and were very traditional in their ways. We
thought about educational opportunities, because missionaries did not invade those areas
at the same time. The boundaries of the States at that time were not well recognised and
the missionaries went everywhere to which they could provide service to Aboriginal
people. We discounted that aspect. The Northern Territory has more rainforest and a
more temperate climate than the Kimberley. However, the plateau we were discussing
had the same geographical surroundings and the samne opportunities for growing fruit and
nuts and running cattle. We formed the view that the difference was that the people in
the Northern Territory established themselves through rights to land. Interestingly, the
Northern Territory land rights legislation was promoted by a Liberal Federal
Government.
Hon Cheryl Davenport: It was the Fraser Government.
Hon Kim Chance: Ian Viner was the Minister - he is a fine man.
Hon H.F. Moore: He made a big mistake.
Hon TOM HELM: The Minister will have rednecks; who agree with him.
Hon NY. Moore: So does Mr Campbell.
Hon TOM HELM: If the member opposite will keep his mouth shut I shall continue. I
have never heard the Northern Territory Government claim that land rights should be
taken away. I have never heard of a similar sort of Bill being promoted by the National
Party in the Federal Parliament, or the sympathiser of that party who have friends in the
Federal Government. No push has been evident to remove land rights in the Territory.
Hon HNA Moore: Do you remember Mr Burke making some solemn declarations that
there would be no land rights as long as he was Premier?
Hon TOM HELM: Every time the Minister opens his mouth he invites a three hour
speech.
Hon N.F. Moore: He was representing your side of politics. He put out an advertisement
saying "No land rights in my time".
Hon TOM HELM: I will finish my comments on my point before turning to the
Minister's comments. The Aboriginal people in the Northern Territory had the ability to
establish themselves in their own country because they had an economic base from which
zo work. This gave them the ability to make decisions and to become economically
viable. They could move into any forum as anyone's equal. It is difficult to make that
progress if people are surviving on welfare handouts as victims of a paternalistic or
maternalistic policy.
Hon Cheryl Davenport: Victims of white settlement.
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Hon TOM HELM: That is a decent term to use; however, the member should not be over
critical, because people at the time did not understand that their actions were wrong.
In response to the unruly interjection from my colleague from the Mining and Pastoral
Region, who has a number of Aboriginal people in his electorate but does not see them -
if he does he ignores them, or should -

Hon NYF. Moore: I beg your pardon.
Hon TOM HELM: He said that land rights in the Northern Territory were a mistake.
Hon N.E. Moore: I do not support land rights, and I never have. I anm not the only one.
Mr Burke did not support them when he was Premier. He introduced legislation, and
then he signed on the dotted line that he would never introduce land rights in his time.
Hon A.J.G. MacTiernan: That was as a result of the disgraceful and disgusting campaign
you ran.
The DEPUTY PRESIDENT: Order!
Hon TOM HELM: Recently I wrote a letter to Caucus because I had made a mistake. I
had listened to clowns like Hon Norman Moore, who makes statements constantly
without research, and I made a statement with which I was less than pleased. I was
embarrassed that in 1985 Brian Burke said that land rights were no longer on the agenda,
and I made a 'judgment without checking my facts. The papers clerk, Malcolm Peacock,
will know that I looked at the 1985 record of the business of this House, and we could
find no record of a land rights Bill being introduced into the upper House. I felt secure in
this information that the Labor Party had not pursued land rights in the upper House. I
w.as wrong. I apologised, as I hope will Hon Norman Moore. Brian Burke said that land
rights was off the agenda because the hay seeds opposite, who were then on this side of
6e& House, defeated the Bill in this House by 17 votes to 11. Guess which way
Hon Norman Moore voted?
Hon N.Y. Moore: I was on the side of the 17.
Hon TOM HELM: Yes.
Hon N.F. Moore: I was the lead speaker on that matter. You should read my speech as it
would do you the world of good.
Hon TOM HELM: I will not give the Minister the honour of doing that.
Several members interjected.
Hon TOM HELM: At that time the Minister's side had 17 votes, and tonight he has 16.
The Minister will not have the guts to vote against his party majority; he has no talent
and no principles and does not understand history. The Burke Government introduced a
Bill into this House. so how could Brian Burke have taken the matter off the agenda? It
was the backward looking conservatives, now in Government, who voted against the
legislation.
Hon N.F. Moore: Where were you during the 1986 election campaign?
Hon TOM HELM: I was at Hamersley Iron.
Hon N.F. Moore: Did you not see the Burke television advertisement containing his
signature and saying that theme would be no land rights while he was Premier?
Hon TOM HELM: I have seen the black hand that the Minister's mining friends paid to
advertise. I have seen the bricks placed across this nation and heard the lies told and
supported by the Minister during the election campaign. He is using the same
propaganda today and, like Goebbels, he does not mind whether it is true. He believes
that if it is said often enough, it will become true.
Hon N.E. Moore: You know better than anyone that that is not the case.
Hon TOM HELM: I have not been in this State for as long as the Minister, but I know
that there were people in this nation before the non-indigenous people arrived. Does the
Minister know that?
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Hon NYE. Moore: Yes.
Hon TOM HELM: If the Minister knows that, does he think the High Court decision was
the right one?
Hon N.F. Moore: No, I do not.
Hon TOM ]HELM: Will the Minister talk in this debate later?
Hon N.E Moore: If there is time, but you are using most of it.
Hon TOM HELM: It is a dead end route talking to the Minister. One may as well talk to
a brick wall. Here is a Cabinet Minister telling us that somebody has handed down a
tablet with 5.00 am on it, as though it is not in his hands. I ani not surprised-, members
opposite are not smart but they are smart enough not to listen to the Minister for
Education. It is bad enough having a teacher as a member of Parliament, but even worse
when that member becomes a Minister.
Hon N.F. Moore: Why not argue about die Bill?
Hon TOM HELM: I understand why this Bill is before us and why it has been public for
only one day. I understand why the Minister has probably not read the eml and if he had,
he would not have understood it anyway.
Hon N.E. Moore: I do understand the Bill.
Hon TOM HELM: I understand why the Minister understands it because he cannot think
any further than the end of his nose.
Hon NY. Moore: One of these days you will learn to argue the point, rather than make
cheap shots at personalities.
Hon TOM HELM: The Minister has 17 cheap shots on his side of die House.
Hon N.E. Moore: Try arguing the case.
Hon TOM ]HELM: For the first time in the history of this place, except by agreement, a
Bill has been before us for one day and it has been brought on for debate.
Hon N.E. Moore: Talk about the Bill.
Hon TOM HELM: The Minister should not talk about cheap shots. His Government has
17 votes. How can the Opposition debate a Bill it has had for a day, when the
conventions are to allow at least a week? The Leader of die Government in this House
does not have the gumption to discuss with the Leader of the Opposition how long we
should debate this Bill. When the convention has been broken it has always been done
by agreement. The Government has 17 votes, and those are its cheap shots.
Hon N.E. Moore: You know all about that.
Hon TOM HELM: Yes I do. It has always been the same.
Hon N.E. Moore: What about Mr Bartlem? How do you organise the numbers for him?
The DEPUTY FRIES IDENT (Hon W.N Stretch): Order! The debate would proceed
much better if Hon Tom Helm addressed the Chair and die Bill and the Minister did not
interject. It would then proceed in a more orderly manner and would not distract the
member, who is having difficulty keeping to the point.
Hon TOM HELM: It was not difficult to understand why the Government would allow
such a short time to debate this Bill, nor to understand the cowardly approach needed to
go against the conventions of this House since its inception. The Government was not
concerned about values and principles, but only about 17 votes. For the information of
Hon Norman Moore, I did not take an active part in die election of the metal workers'
secretary, which was lost by Don Bartlem by 303 votes. I hope he is still a friend of
mine, as is Sharp-Collett who was then the State secretary.
The Minister did not understand those facts at the beginning. He should not speak about
things he does not understand, but he does it all the time. He is not as bad as Hon Peter
Foss, he has not quite got there yet. But he must start doing something; he cannot be a
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dummy all the time. The time will came when some talent is needed in the Cabinet, the
people of the State will want a Government and the Minister must stand up and be
counted. The Government cannot just have the numbers, be arrogant, and let the ego run
amuck. The Government must put items on the Notice Paper. If the Government wants
to defend its position, it should do so through the conventional ways. It can use the
guillotine and the gag, and it has now introduced limited time for debates. In addition,
only one day will be allowed for anyone to study the Bill and what it means.
It would be wise to read the second reading speech of the Leader of the Opposition in
another place. It was probably as a result of the Opposition's observations in that place
that 20 pages of amendments wert introduced by the Government. Some good points
were raised by the Opposition in another place.
Hon B. Donaldson: It got a very good hearing. A lot of hours were spent debating it,
and it was not rushed through.
Hon AJ.G. Maciernan: It is only rushed through here. What is the point of having this
House?
Hon NY. Moore: If it wert not for the Greens in Canbenra. we would not have to.
Several members intezjecseL
The DEPUTY PRESIDENT: Order!
Hon TOM HELM: We were told at the beginning of this debate Hon Tom Stephens
could not get in because the Prime Minister had introduced a Mabo Bill which had these
connotations. That is in connection with Hon Torn Stephens saying that one person did
not run this House. Then we knew for a fact that Hon Bob Pike was getting his riding
orders from somebody in Dr Hewson's office in Canberra. We owned up to the fact that
Prime Minister Keating was deriding the debate in this piace. The Minister is making a
fool of himself, or the leader, because he is saying that it is the fault of the Greens (WA).
We have only six hours to debate the Bill because of the Greens.
Hon NY. Moore: Do you not know about their eml?
Hon Kim Chance: I know what a joke you are for raising the Greens' Bill.
Several members interjected.
The DEPUTY PRESIDENT: Order!

Withdrawal of Remark
Hon NY. MOORE: The language being used by the honourable gentleman is quite
unparliamentary, and should be withdrawn.
Hon Kim Chance: Did I hurt your feelings?
Hon NY. Moore: Not at all. The member taks about dignity and then comes out with
that sort of rubbish.
The DEPUTY PRESIDENT (Hon W.N. Stretch): I did not hear the words but if
Hon Norman Moore found them offensive, I ask the honourable member to withdraw
them, as is the practice of this House.
Hon KIM CHANCE: I withdraw whatever the member found offensive.
Hon NY. Moone: It was die adjective.

Debate Resmwd
Hon TOM HELM: If we had to withdraw everything we found offensive, there would be
few people on that side of the House.
Hon NY. Moore: I said it was unparliamentary; it did not offend mec.
Hon TOM HELM: It is not what the Minister says. I find him personally offensive. The
whole mob of Government members are offensive, and the Bills the Government is
presenting are offensive.
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Several members inteijected.
The DEPUTY PRESIDENT (Hon W.N. Stretch): Order! The debate will not proceed in
this way under my chairmanship. Some members were not in the Chamber earlier when I
made my statement. Hon Tom Helm had the floor and I asked the Minister to desist from
inceijecting. and the debate was proceeding reasonably well. I ask Hon Tom Helm to
resume and to address the Bill, which is the Land (Tidles and Traditional Usage) Bill. We
do not want to go to the other side issues which are causing the Chamber to become
unruly.
Hon TOM HELM: It may be useful to slow down debate to allow the opinions of the
Leader of the Opposition in the other place to be considered -

The Parliament is sitting today to debate a Bill which should have been a cause
for celebration among the Aboriginal people of Western Australia and, indeed, all
Western Australians united in common purpose. This Bill should have led to a
sigh of relief among investors, developers, miners and the business sector, and
provided security and certainty for our economy. We should have been
considering a Bill which, in conjunction with the Federal Government and other
States, provided a mechanism to give effect to the High Court's decision on
native title. We should as legislators have been at one in endorsing a Bill which
righted a historic wrong and remedied the blind injustice of terra nullius. This
should have been a day for celebration and unity. Instead, we come here today,
very reluctantly, to debate a Bill which denies the views and feelings of
Aboriginal Western Australians and the great number of their fellow citizens.

This is something that is taking place in the Year of the Indigenous People. This is our
contribution to that year. This Bill will make limited provision for Aborigines to use
their land for traditional purposes. Nothing contained in this Bim or in the second reading
speech will guarantee the rights of the Aboriginal people in the Kimiberley to enter
pastoral stations - which they have traditionally done - to carry out their traditional
business. Those rights are being denied, and they will continue to be denied. In some
areas of the Kimberley Aborigines amt not allowed on stations because the managers
change; no-one is prepared to recognise the rights of Aboriginal people because they
exercise those rights infrequently.
Both the second reading speech and the Bill highlight the ignorance of the people who
prepared the legislation and the speech. It highlights the ignorance of the meaning of the
Year of the Indigenous People. Under this legislation even if Aboriginal people can
establish a right of traditional usage, it can be taken away by the Minister, with
compensation to be determined by a Minister. That is an important part of this
objectionable legislation. It is not the aim of the Bill to provide hostels, education or
housing for Aboriginal people. The Bill does not allow Aboriginal people the right to
lead a normal life, the right conferred on other Australians in this nation.
Mr Deputy President (Hon W.N. Stretch), you have probably spent some time in
Aboriginal communities, and you will be aware that some are bad and some are good.
Just as in other societies, there is a cycle of events and some people are able to adapt and
move with the changes. T1hese are rte people with a strength of purpose and will Under
this Bill if people are successful in a High Court challenge -

Hon Cheryl Davenport: That is what this is all about!
Hon TOM HELM: Putting that aside, Aboriginal people have been on the land for at
least 40) 000 years; through all their trials and tribulations they have survived. The worst
disaster for them was the arrival of the white mnan in 1788, but they have survived that
too, with their pride intact. The Government can present as many objectionable Bills as
it likes. Aboriginal people have faced the guns of the white squatters who used to hunt
and massacre Aboriginal people. Aborigines have faced all sorts of disasters. In his
letter, Bob Howard referred to the systematic rape of women and the systematic taking
away of children -

Hon Cheryl Davenport: That was still happening in 198 1.
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Hon TOM HELM: Children were taken fron their homes because of their skin colour.
That was the most objectionable racist behaviour ever, but that was not recognised in the
second reading speech. The conservative panics will have their day: they will pass this
legislation but they will rue the day. Their children and grandchildren will point the
finger. Members of the conservative parties will be ashamed to raise their heads because
their children and their neighbours will sneer at them -

Hon N.F. Moore: How pathetic!
Hon TOM HELM: As the Leader of the Opposition in the other place mtated, the Bill
denies the views and feelings of Aboriginal Western Australians and the great num~ber Of
their fellow citizens. She reflected the views we have but that speech did not reflect the
disgust we feel. It continues -

Instead of celebrating as one, we are here to consider provisions which will lead
to litigation, uncertainty, and prolonged economic risk. Instead of celebrating, we
are here to watch the Court Government prepare to act to extinguish native tidle,
out of step and at odds with the rest of our country - I emphasise "our" country.
We a= now, thanks to the cynical exploitation of this issue by the Plrmier,
divided as a communty This is an opportunity lost and destroyed by this
Government.
..the Premier's position and the Court Government's position on Mabo,

particularly in relation to the problems we have seen ... we should never lose
sight of. I intend to examine the history of Aboriginal land interests since
colonisation and the remedies contained in the High Court decision - the decision
struck out by this Bill. I want to look at the response of the Federal Government
and the response by the States and the Territories. Finally, I will turn to the
specific provisions of the Western Australian legislation including its very
substantial shortcomings ...
On 3 June 1992 the High Court of Australia held in Mabo v Queensland that the
common law of Australia recognises native title to land. That court did not confer
a new rigbt; it recognised an existing right at common law. That was very clear.
There was one dissenting opinion and that, insofar as it appears anywhere, in
anyone's thinking about the matter, is contained in the Western Australian
legislation.

The Leader of the Opposition in another place pointed out to some of the dunderheads
down there on the Government benches that we have taken the one dissenting voice and
used it as the basis to put forward a Bill to address the High Court decision. It should
give us the opportunity to hold our heads high in the face of our international and
national obligations. That has been proved by the fact that the other States and
Territories have not adopted the line taken by this State. The Leader of the Opposition in
the other place pointed out in her speech that the whole of the structure of our society is
nothing if not based upon the lie that there was no settlement before our people came
here in 1788.
It was built on a pretext that Western Australia was unoccupied. The Leader of the
Opposition said in her speech to the second reading on this legislation that if this country
had been treated as conquered, if there had been treaties where the indigenous people had
given over die land to the invaders by way of treaty or peace settlement there might have
been a different outlook altogether. There may have been some way of justifying this
obnoxious document we have before us tonight. However, there is not.
She also said that it took 10 years for the High Court to make its decision. That is
something worth reflecting on. The reason die High Court's decision came down was
that, under Joh Bjelke-Petersen, the Queensland Government wanted to extinguish native
title on the Murray Islands. The reason the High Court had to make the decision was that
some conservatives who were as right wing as members opposite, who could not think
past their earlugs, who did not know what a new thought and fresh idea was - members
opposite are the sanme - put up a Bill that would have extinguished the ftde of those
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Murray Islanders. Guess what? The High Court did not agree and it brought down this
decision on which the Federal Government - and I think this snot - has based its Bill.
The coalition Government Bill is based on the one dissenting voice of the High Court
judgment, whereas Keating has based his legislation on the majority view and has taken
it down the track of giving some substance to those opportunities the High Court
judgment has given us- I do not know whether I should refer any further to the speech of
the Leader of the Opposition because it goes on more to support the Federal
Government's decision.
I am about dried up with my contempt and disgust for this document before us called the
Land (Titles and Traditional Usage) Bim. I feel in some way we are going down the track
of the old prophets and talking about the visitation of brimstone and fie on those who
would promulgate such rubbish in 1993. Members opposite have reached the pits in
having used a gag motion never before used in the history of this Parliament. The
hypocrites on that side have promoted the idea of democracy - I can remember Hon Peter
Foss telling us to wait until die coalition got into Government; they would show us
democracy! It seems that democracy includes the guillotine and the gag! However,
Hon Peter Foss is probably one of the worst kinds of lawyers and can turn an argument
on its head to suit his purposes - and he has.
Hon Kim Chance: The worst thing about him is that he is probably the only one who
knows better, that is what makes it so criminal.
Hon TOM ]HELM: Some of the words he used when in Opposition gave us the view that
he could. However, behind that stupid grin was a sly, devious, unprincipled mind- I can
remember the speeches he made in this place when he was in Opposition about how he
supported a democratic system and how everybody should be given a fair go, but all the
time he recognised that at the end of the day, 17 will always be more than 12. Those on
the Government side of the place will always have the numbers. It is just not good
enough. The arrogance and egomania the coalition displayed when we formed the
Government in the other place always came to the fore. Hon Peter Foss regales us ad
nauseam about what is wrong with the system and how the place needs to be reviewed.
What has he done when given the opportunity to change things? He is part of a
Government which gave us six hours to review a Bill that had been public property for
one day. No wonder he does not have die guts to look up. No wonder his face is red
with the blushing. So he should blush.
Hon Peter Foss interjected.
Hon TOM HELM: The sound of pained innocence. He is a better actor than Marlon
Brando; but the method will always come OUL
Hon Peter Foss: Why do you not talk about the Bill?
Hon TOM HELM: The Bill is a contemptuous document. If Hon Peter Foss had half a
brain he would know that and accept that it should not be discussed.
Hon Peter Foss interjected.
Hon TOM HELM: That is the reason Hon Peter Foss was outside this Chamber doing
other parliamentary business.
Several members interjected.
The DEPUTY PRESIDENT: Order!
Several members interjected.
The DEPUTY PRESIDENT: Order! Members from both sides of the House who are
interjecting are out of order.
Hon TOM HELM: With those few words I ask the House to reject this Bill.
HON CHERYL DAVENPORT (South Metropolitan) [12.36 am]: This is one of the
most disgraceful exhibitions this House has ever seen. The Government has brought on a
eml because Government members are frightened of two Greens senators exercising their
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democratic right to introduce legislation about which they feel strongly and which
concerns the Aboriginal people of this country. I also wonder whether the fact that the
Court of Disputed Retuns in Western Australia is to give a decision on Friday at 2.00 pmn
may have something to do with our debating this legislation in the early hours of this
twenty-fifth day of November. That decision might affect the Government numbers in
this House.
There appears to be a general level of consensus reached by Aboriginal and
non-Aboriginal commentators alke chat the initial step cowards reconciliation cannot be
effectively achieved without recognition of the historical circumstances involved in the
establishment of non-Aboriginal populations in this country. In particular, the conceptual
basis on which this country was colonised needs to be addressed. The initial colonisation
of Aboriginal land was a deliberate and systematic process whereby the British hierarchy
justified its actions based on a rational theory of colonisation. In Westernt Australia, for
example, vast areas were allocated as free land grams for potential immigrants who were
enticed to the colony with the prospect of owning their own land. The notion that land
may have otherwise been occupied and used by other people was shrouded in the legal
concept of terrn nuiuis which instigated the perception that Australia was unoccupied
land. I will quote some passages from a book called The Law of the Land by Henry
Reynolds which was written in 1992. Henry Reynolds is a lecturer at the James Cook
University in Townsville and happens to be the spouse of a very good friend of mine, a
Labor Senator from Queensland, Senator Margaret Reynolds. Over the years he has done
much work with the Aboriginal people of this nation. Several passages in his book are
relevant to the debate. At page 1 in the introuction, the author states -

In 1937 R.T. Lathamn, a prominent legal scholar, remarked that when the first
settlers reached Australia, their invisible and inescapable cargo of English law fell
from their shoulders and attached itself to the soil on which they stood. Their
personal law became the territorial law of the Colony.
It is a graphic image. What was not mentioned was that in transit from shoulder
to soil the inescapable cargo struck the Aborigines such a severe blow that they
have still not recovered from it. The legal profession as a whole has been
remarkably reluctant to admit the role of the law in the dispossession of the
Aborigines and the on-going injustices which they have been subjected to during
the last two hundred years. The claim has always been that English law was blind
to racial differences and that the Aborigines became subjects of the Crown from
the first instance of settlement. But the facts speak for themselves. Despite
coming under the protection of the common law, over 20 000 Aborigines were
killed in the course of Australian settlement. They were not, in a legal sense,
foreign enemies struck down in war although a few were shot down during
periods of martial law. Most were murdered -nothing more nor less. Yet the law
was powerless to staunch the flow of blood - and neither lawyers nor judges
appear to have done much to bring the killing to an end. It is not an honourable
record.

At page 34 under the chapter headed "And by what tenure" the author states -

The problem lay with the English, not with the Aborigines or their use of the land.
Colonial jurists didn't want to prove that the indigenous Australians had rights of
first possession and so they didn't, and went on pretending that the country was
isunpeopled".

And we still do it. At page 36, the author states further-
Another common answer to the problem of finding a moral and legal basis for the
expropriation of the Aborigines was to argue that, despite official
pronouncements to the contrary, Australia had been conquered by the British.
Many people have adopted that view over the last two hundred years. It has
appealed at different times, and for different reasons, to both white and black.
Those who argued the case for conquest in the 1830s and 1840s believed that it
was the simplest and most realistic explanation for what had happened and for
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which history offered innumerable precedents. It also provided a far more
satisfactory explanation of frontier violence than the one available from official
sources. Frontiersmen liked the idea - it justified what they were doing, was
straight-forward and free from the cant and hypocrisy of the "nigger lovers". The
mood of the hard-headed no-nonsense colonist was captured by E.W. Landor, a
Western Australian settler, who wrote in 1847:

Nothing could be more anomalous and perplexing than the position of the
Aborigines as British subjects. Our brave and conscientious Britains,
whilst taking possession of their territory, have been most careful and
anxious to make it universally known, that Australia is not a conquered
country; and successive Secretaries of State ... have repeatedly
commanded that it must never be forgotten "that our Possession of this
territory is based on a right of occupancy".
A "right of occupancy"! Amiable sophistry! Why not say boldly at once,
the right of power? We have seized upon the country, and shot down the
inhabitants, until the survivors have found it expedient to submit to our
rule. We have acted exactly as Julius Caesar did when he took possession
of Britain. But Caesar was not so hypocritical as to pretend any moral
right to possession.

That is what we have done in this country over the past 200 years and that is what the
Government continues to do with the passage of a Bill such as this because it does not
like what is happening at the national level in this country. TIbis is nothing more and
nothing less than a pathway to the High Court. I have to say that I am an Australian first.
We should all be thinking about our country and the people who were here long before
we came here.
Hon T.G. Butler: It is pretty hard to do that when you have the forces in Canberra
massing at the border.
Hon CHERYL DAVENPORT: Indeed.
Hon AJ.G. Macflernan interjected.
Hon CH-ERYL DAVENPORT: They tried Noonkanbab. The eradication of the
unjustifiable concept culminated in the High Court's decision on native tidle based on the
case of Mabo and others versus the State of Queensland. Prior to the handing down of
that decision, several inquiries into the question of Aboriginal rights to land questioned
the validity of terra nullius. For instance, the Seaman inquiry into land rights which was
conducted in 1984 reported -

Relations between the first settlers and the Aborigines were established, among
other things, on the pretence that Western Australia was unoccupied. This led to
the legal fiction that for the purposes of British law the colony was treated as
being "settled" rather than "fconquered". Had it been treated as "conquered',
English law would have provided for the continuation of the indigenous people's
laws with the reservation of the right of the Crown to override those existing laws
and introduce new laws. "Settlement" envisaged the introduction of English laws
and customs as if Western Australia was "terna nullus", that is, nobody's land.

The H-igh Court's judgment was based on the recognition of native tidle and that terra
nulius was legally invalid. As such, it established a common law basis of recognition,
reconciliation and compromise which has long been an intricate and fundamental part of
the relationship between indigenous and non-indigenous people in New Zealand, Canada
and America.
This legislative package fails in all accounts to address the issue of terma ntrllius and
native title. Its preoccupation with the concept of land management which it continues
to refer to all the way through the Bill, provides for nothing more than an unbalanced and
narrow approach to what is obviously a more complex and broader issue of fundamental
land rights. We know how this Government has always performed on the whole issue of
land rights. Anyone who could be part of a campaign. that was run by the mining lobby
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in this country in the mid-l980s ought to be ashamed of themselves. But here the
Government is going down that track yet again.
The High Court's decision on native title is not about land management as defined by this
Government. Native title is about coexistence. As stated by UWA Law Professor,
Richard Bartlett, in his article in The West Australian on 10 November -

Native title is the recognition of the relationship of indigenous people to their
traditional land. Its significance arises not from its content but front its status. It
is equal to and not inferior or subordinate to the rights of others.

It is interesting to read the final paragraphs of the article on 10 November. Richard
Bartlett puts forward that this Bill ushers in a new era of legal chaos and uncertainty, It
will be declared invalid by the High Court. But until that decision is rendered, it is
presumed to be valid. One would have to surmise that that is the reason for the hast.
The Bill cannot provide resource security for development, and indeed will harm it. No
other jurisdiction in the common law world has ever deliberately brought about the
degree of resource insecurity that this Bill presents. Land and resource management, the
proper responsibility of the State, has been poorly served by this legislation. I agree with
himn wholeheartedly.
The Government's declaration that its legislation "has been drafted in the true spirit of
the High Courts decision' makes a mockery of this entire debate. If that statement were
the case, then the issues of terra nuflius and native title should have taken precedence
over land management. Instead the State Government chooses to ignore these imperative
aspects of the High Court's decision, concentrating instead on how to remove the
common law rights for Aboriginal people.
The Aboriginal people who have been here for the last 40 000 years have a right to
expect that we might get around to finally acknowledging that. Bill Has sell, in his article
in The West Australian on Thursday, 11I November - God help me having to quote him -
accused those critical of the State Government's legislative package as being uninformed
in basing their judgment not on a critical analysis of the Bill but on blind antagonism of
the Court Government. I must say that the Court Government is pretty immature. Any
substantial analytical inquiry into the proposed Land (Titles and Traditional Usage) Bill
can only reveal the unjustified impact on Aboriginal people that lies behind the Hassell
rhetoric in his carefully chosen words.
One such impact is compensation. The Bill, by making provisions for the dissolution at
common law of native title does so without providing a system of compensation of any
great worth. Moreover, the application of general laws which extinguish or impair rights
of traditional usage will also neglect to provide adequate or just compensation. The
inadequacies are manifest in the consideration and determination of compensation. Who
has the final decision on extinguishment of traditional usage? Which Minister? The Bill
does not state the Minister and I amn told that the Premier in the other place could not give
a definitive answer when questioned on which Minister had responsibility. I wonder
whether it is the Minister for Lands or the Minister for Mines because Mr Cash would
have a bit of a conflict of interest, dare I suggest. This ministerial power extends also to
include not only the determination on the question of whether the tidle is to be granted,
but also what type of compensation is to be awarded; that is, relocation to other lands,
money and so on.
Hon Peter Foss: That is nonsense. It is finally determined by the Supreme Court.
Hon CHERYL DAVENPORT: We will see about that.
Hon Peter Foss: You have not read the Bill.
HoD CHERYL DAVENPORT: I have. I am asking the questions and the Minister will
answer the questions.
Hon T.G. Butler: That Hon Peter Foss would give any sort of lip service to this is a
disgrace.
T'he DEPUTY PRESIDENT: Order!
fl96O-1o
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Hon CHERYL DAVENPORT: They do not like to be asked questions.
The DEPUTY PRESIDENT: Order! Let us do without interjections and address the
comments through the Chair.
Hon CHERYL DAVENPORT: The Minister will also have the power to enter into
arrangements with any Aboriginal group or Aboriginal person for settlement elsewhere.
The entire composition of this Bill reeks of the condescending patronage of its designers.
As described by one commentator, "In the manner of classic 19th century paternalism,
the Bill empowers the Minister," we do not know which Minister "having extinguished
the legal rights of Aborigines to land, to grant tidle to and interest in land 'for the
purposes of advancing the interests of Aboriginal persons'. The grants are a matter of
'grace and favour' of the Minister, not as of right."
Hon George Cash: You suggested that maybe the Minister for Mines or Lands will have
responsibility for this legislation. While the Minister has not been nominated in the Bill -

Hon CHERYL DAVENPORT: I think that is a flaw to begin with.
Hon George Cash: It will not be the Minister for Mines or Lands. That has been stated
already.
Hon CHERYL DAVENPORT: Who will it be, the Minister for Aboriginal Affairs?
Hon George Cash: I do not make those appointmnents
Hon CHERYL DAVENPORT: Strange legislation.
Another aspect of this Bill is the question of traditional usage rights versus rights under
native title. These two are not, as argued by Mr Hassell in The West Australian on
11I November, "identical". On the contrary, the statutory rights of traditional usage are
declared to be subordinate to the rights of all others. As such, those so-called rights
available under the heading of traditional usage will be enforceable against the State. In
effect, this means that Aboriginal groups have no recourse if the State perpetuates the
violation of those rights. Those are incredible powers for a Minister who has not been
decided as yet
Traditional usage rights, therefore, are subordinate to the rights of all others. The rights
of miners, petroleum, and other developers and land uses will be upheld above those of
Australian Aboriginal people - the people who are the traditional inhabitants of this
country. That is reinforced by amendments to the Petroleum Act, the Petroleum
(Submerged Lands) Act, the Mining Act and the Land Act. and Aboriginal rights to the
traditional usage of land will be made to come second place to the interests of mining
giants and multinationals. As such, this is not "a fair solution to Mabo for all Western
Australians" as the Western Australian Government's advertisements declare. This is an
intolerable injustice whereby the rights of other landowners and occupiers will forfeit the
rights of the original inhabitants.
Before winding up my remarks, I want to quote for the record a letter that I received from
the Cross family of Dianella. It states -

We, the undersigned voters of Western Australia, call upon you as a Member of
State Parliament to oppose the Government's Land (Tidles and Traditional Usage)
Bill now before you.

We support the right of Aboriginal people to hold native tide to their
traditional land and believe that this tidle where it currntly exists should
not be extinguisbed by any Act of Government or Parliament.
We reject as simply untrue the argument that extinguishment of native
ridle is necessary to ensure equal rights for all Australians.
We ame appalled at the way that some political leaders and other vocal
commentators are undermining the justice system in our country in their
criticism of the High Court's decision on native title.
We are deeply concerned at the bitter divisions in the Western Australian
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community which are being entrenched by the misleading propaganda of
those Opposed to the concept of native tidle.
We find this propaganda deeply and personally hurtful, as individuals and
as a family. We are grateful for the wise and considered statements by
Sir Ronald Wilson.

Hon Peter Foss: He thought our legislation was pretty good.
Hon CHIERYL DAVENPORT: No, he did not. He suggested chat the West=r
Australian Government might do well to concentrate on providing some social justice for
Western Australian Aboriginal people. I continue -

We urge you to put the joint principles of reconciliation and justice he has
articulated into practice as you debate the Bill.

I think it is fitting that I conclude my remarks by referring to a letter I received this
morning, as I chink many of us did, from the Christian Centre for Social Action. When
Neville Watson wakes up this morning, he will believe that his fortnight of prayer on the
steps of Parliament House has been to no avail, The Government did not hear. I want to
quote from a letter from Peter Stewart, from the Christian Centre for Social Action. He
said -

Dear members of Parliament,
Today Reverend Neville Watson ends fifteen days of prayer and fasting over the
Liberal Government's Bill to Extinguish Native Tiule. Someone remarked that
what Neville had to say in his daily homilies made far more sense than many of
the things said within the Parliament on this issue.
I enclose a copy of his homilies ...

I also want to quote what Neville Watson said on 17 November. His homily states -

No strident sermions today - just the sharing of a deep sadness.
'he other afternoon as I knelt in front of the window the buildings of the city
were reflected clearly in it, and I thought of those words of Jesus as he camne
down the Mount of Olives towards Jerusalem. "0 Jerusalem, Jerusalem" - and I
immediately trasposed diem to our city - "0 Perth. 0 Perth, if only you knew the
things chat make for peace, but you do not".
What are the things that make for Peace?
(1) The first is to be await thac man does not live by mining alone, that there is a
higher value than economic development. Gail it life energy, call it the spirit and
life of the universe, call it the ground of our being; you call it what you like, I call
it God. And when I use that word I don't mean some heavenly puppeteer, or a
kind of spectator in the grandstand biting his nails, anxiously hoping good wins
the game. No. I mean "a God inside, within, and amnong us, seeking to bring life,
love and peace to us and our world." We need so much to be aware of the value
and depth of life and relationships - something which we in the west apparently
seem to have forgotten.
(2) The second thing that makes for peace is to be aware of how other people
think and feel and see things; in one word, compassion - to "feel with." Without
compassion there will never be peace.
(3) And die third thing required for peace is justice. And I mean justice not just
in the sense of giving every person his/her due but in the sense of finding out
what belongs to whom and returning it to them because when you have been in
control of something for a long time it is very easy to think it belongs to you.
Justice is not an optional extra. While there is injustice there will never be peace.
Why the sadness? I was saddened when I heard the debate going on inside with
its stridency occasionally floating through the windows above. I was saddened
for I knew that, apart from a few notable exceptions, in that debate values,
compassion and justice would be of minor concern. And that really is sad.
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"0 Perth, 0 Perth, if only you knew the things that make for peace - but you do
not!"
But still, we believe! Our hope is niot confined to human capacity. It is grounded
in a God who creates out of nothing and uses were nothing to overthrow the
existing order. We believe justice will come, that people will Jove each other, and
that it will be done on earth as it is in heaven.
And to this end we will commit ourselves.
The "unprincipled rogues" play a crucial part in Naboth losing his ancestral land.
Their task is to spread misinformation
And it's not much different today. The Mining lobby and other vested interests
are, and have been, spreading misinformation. The shaded maps. which they
publish are but one example. These Picasso like pictures bear as much relation to
reality as their counterparts of 400 years ago but they appear regularly in the full
page advertisement of those who have much to gain by denying native title.
"Unprincipled rogues" is a description that fits them well. They peddle
misinformation as they have done over the years.
Is this just a personal opinion? No. In 1985 the Australian National Opinion Poll
was commissioned by the government to research attitudes to aborigines and land
rights, and this is what it found.
The community debate about land rights is at an albysmally low level. .. much of
the opposition is founded on a lack of knowledge and understanding compounded
by underlying fears and prejudice ... substantial attitude change has occurred in
Western Australia purely because of the Chamber of Mines campaign and the
associated misinformation peddlers ... continued silence by the government
means that those with vested interests will retain the initiative and community
attitudes will harden and di vide further . ..
And this has happened. The public today have little idea of what is happening.
The man and woman in the street are confused. They have been confused by the
scaremongering of the vested interests to the point where many of them actually
gave credibility to Messrs Hassell and Court when they spoke of losing the
backyard of the family home. If people can believe that, there sure is confusion!
The proponents of this monstrous lie have now recanted, of course, but the
damage has been done. Fear has been engendered, and little aboriginal children
are being punched up at school by children in~fected with the fear of losing their
backyard. One of the bus drivers here yesterday was fearful of losing the family
home at Darlington. Our community has been so misinformed by the vested
interests that they have little idea of what is happening at this present moment.
Ernie Bridge compares it to dhe Nazis forfeiting the property of Jews. An extreme
position? I don't think so. Archbishop Carniley isn't prone to making outlandish
statements and you will remember that it was he who first drew the Nazi
comparison. It is something well worth considering as we see our leader smtrting
the stage of Western Australian history.
We are not told in the scriptural story what happened to the unprincipled rogues
when Elijah made the situation clear and brought the community back to reality.
My guess is that they probably carried on as usual.
Or perhaps they were taken over by North Flinders Mining whose enlightened
management recently said "Let there be no doubt - it is only proper that aboriginal
land owners should benefit from mining on their land. After all, it is their land."

Those are some very fine words by a man who is committed to the rights of Australia's
indigenous people. I agree with Hon Tom Helm when he said that Parliament will
commit an absolute travesty tonight. In this Year of the World's Indigenous People we
should all be ashamed of ourselves to be debating such a disgusting Bill. It certainly
does not make me happy to be a member of Parliament debating this legislation knowing
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that the Opposition has no hope of influencing its outcome. My hope is that the Federal
Government's legislation will soon be passed, as it recognises the rights of Australia's
indigenous people. I ant proud to be a member of the Australian Labor Party and to have
Paul Keating as Prime Minister of this country. He has had the guts to take on this
tremendous responsibility. As a person active for social justice, I hope it is not long
before we see the Commonwealth legislation enacted and overriding the disgusting Bill
before this House. Iloppose the Bill.
HON J.A. SCOTT (South Metropolitan) [1.09 sin]: This legislation is a matter of not
only great concern but also injustice. The Land (Titles and Traditional Usage) Bill is one
of the most appalling and shameful pieces of legislation ever to come before this House.
Its essential purpose is the confiscation of property from a group of Western Australians,
and that group have been defined only by raCe. If such a law were proposed in another
country, members opposite would be outraged. The world rightly condemns laws and
practices of the sort contained in this legislation. It is a disgrace that this Government is
introducing such legislation. Now that South Africa is moving out of its racial position,
this State wil be taking its place.
This Bill does not even purport to confiscate land on the basis of demonstrated
community need, instead, the land will be confiscated en masse, and not on a case by
case basis. The preamble to the Bil asserts that the legislation is in the interests of all
people in this State. This relates to the rights of Aboriginal people in relation to lands
which were claimed by the Crown and were recognised and derived from the written law
of Western Australia. That is so those rights can be administered as part of a single
system of land tides and land management and, in particular, so that appropriate
compensation can be provided if those rights ant extinguished or impaired. That is
wonderful gobbledegook. These assertions are specious. The proper way to incorporate
native title rights within the current system of land titles and land management would be
by a tribunal system which would determine the existence, extent and nature of native
tide, so that appropriate titles could then issue. This Government, however, has the
hypocrisy to suggest that the way to achieve a single system of land tite is to remove the
tide rights of Aboriginal people.
The Government claims that another purpose of the Bill is to provide appropriate
compensation. It is clear by this phrase chat the Government is referring to compensation
which it thinks is appropriate, rather than objectively fair and proper compensation. Hon
Ross Lightfoot laughs, as well he might. We know his attitudes very well. in fact, the
Reverend Neville Watson referred to hint in one of his talks at lunch time on the steps of
Parliament House, when he gave a homily on Matthew 5, verses 23 and 24. He said they
were powerful words which he had selected well before Hon Ross Ughfoot made his
comments. The passage certainly concerns Mr Lightfoot and his racist comments. I take
a different approach f-rm others in this matter, in that I see little purpose in asking
Mr Lightfoot to apologise. What does that achieve? Does it change Mr Uightfoot's
attitude? I think not. It probably hardens it. We all know there are people who think:
like Mr Lightfoot; we all know, as he states, thai some of his colleagues think likewise.
We all know that people who think like this occupy high office in our country. They are
part of the handicap which our country carries. That does not sound too good.
No member of this House would countenance compensation of the sort contemplated by
this Bil if we were talking about property rights, other than Aboriginal property rights.
Claims for compensation in relation to impairment of native tidle chat occurred between
31 October 1975 and the commencement date of parts 2 and 3 of this Bill may result in
full monetary compensation. However, those title holders whose rights will. be
extinguished en masse by this Bill will receive as a substitute only rights of traditional
usage. That is wonderful. No compensation at all is payable for the loss of what, in
many cases, wil have been full proprietary rights, recognised by the law of this country.
That is very fair! Nobody can claim that the rights granted are in general equivalent to
those taken away.
Frank Brennan, visiting fellow at the Australan National University stated in his paper
entitled "Comments on the Land (Titles and Traditional Usage) Bill 1993" that die
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Premier and his advisers have treated native title as if it were simply the entitlement of a
group of Aborigines to hunt for kangaroos on nondescript, unused pieces of land. This
paternalism is to be seen in the natuire of the substituted rights. In truth these are not
rights. They are no more than the grant of penission to take and use food, water and
materials from the land for sustenance or for purposes relating to Aboriginal tradition.
That is in clause 18. Garth Nettheint, Professor of Law and Chair of the Aboriginal Law
Centre at the University of New South Wales, in his paper entitled "Court's Law',
observes that the rights of traditional usage are considerably less than native title, and are
treated virtually as nothing more than a pernissive licence to occupy and use land. He
further points out that this approach fleats the new statutory rights at a minimalist level,
which does not accord with the majority judgments in the High Court about the nature
and strength of native title. As Hon Tom Helmn pointed out, this is a classic case of the
Court Government refusing to abide by the decision of the High Court.
Hon Peter Foss: What about clause 7(2)?
Hon LA. SCOT:. I do not have that in front of me. What does it say?
Hon Peter Foss: That rights of traditional usage created by the subsection are equivalent
in extent to the rights and entitlements that they replace.
The DEPUTY PRESIDENT (Hon Barry House): Order! If members must have a
conversation across the Chamber, they should speak up so that Hansard and the Chair can
hear them.
Hon L.A. SCOTT: The so-called rights of traditional usage are the latter-day equivalent
of the beads and blankets, by which means the lands of indigenous peoples around the
world have been stolen throughout history.
Hon Peter' FOSS inteijected
Hon L.A. SCOTT: As if this were not outrageous enough, the Court Government -

Hon Derrick Tomlinson inteijected.
Hon AMJG. Macflernan: Don't ask any questions when we had only half an hour to
prepare for this debate.
The DEPUTY PRESIDENT: Order!
Hon Derrick Tomlinson: The Mabo debate has been public for many months.
The DEPUTY PRESIDENT: Order?
Hon A.J.G. Mac'flernan: We have had the Bill for only a day. This is disgraceful.
The DEPUTY PRESIDENT: Order!
Hon L.G. Butler It bears no resemblance to Mabo anyway.
The DEPUTY PRESIDENT: Order! I have called for order four times. Member on
both sides of the House should look at the relevant standing order. I do not know what
the number is, but I am sure they ame aware of the general thrust.
Hon L.A. SCOMT As if this were not outrageous enough, the Court Government told
Aboriginal people - and only Aboriginal people - that the statutory rights given to them
may be taken away at the stroke of a ministerial pen. The property rights of
non-Aboriginal persons can be taken from them only for specific public purposes, such as
for roads or a hospital, and full compensation would be paid, based on market value.
Hon Peter Foss: What about pastoral leases?
Hon LA. SCOTT: They are a completely different situation. The Court Government
blatantly discriminates against Aboriginal people by allowing wholesale and unjustified
deprivation of Aboriginal property rights in the future, and by denying full and proper
compensation. These two shameful facts provide the motivation for this racist
legislation.
The final affront to decency is that the Governent removed from Aboriginal people the
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right to seek judicial review of Government decisions extinguishing or impairing the
rights given to them under this Bill. This right would be enjoyed by all other citizens if
they were affected by a Government decision. The removal of this right is to be expected
from a Government whose policy cowards Aboriginal people is to rob and deceive them
at every turn.
What then, are this Government's commitments towards democracy, and fair and open
Government? Clearly, the Premier intends to deal with even the paltry rights which this
Bill gives to Aboriginal people in ways it does not want to expose to the light of day, as
we can see from the way the eml is being pushed through this Chamber. The Premier
and his Government will pay no regard to the aspirations of Aboriginal people and will
ride roughshod over them at the request of any developer or miner, or for any reason or
whim. However, the public of ibis State will not be allowed to know the reason. That
sounds pretty open! This is absolute power and we all know that absolute power corrupts
absolutely. The processes of Government decision making need to be exposed to public
scrutiny, and to the scrutiny of the courts. T'his surely is an important lesson from the
royal commission into Government activities. It is a disgrace that the Court Government
is now behaving in exactly the same manner for which it loudly condemned the previous
Labor Government. I ask honourable members to place themselves for a moment in the
position of a group of Aboriginal traditional owners of land in, say, Fitzoy Valley in the
Kimberley. This hypothetical group of people has occupied an area of land since time
immemorial. Their traditions have passed from one generation to mnother and they have
a form of religious attahment and strong obligation toward the land and its features.
They do not own the land in the way we use the word. They do not consider it a
commodity to be exploited or sold. It is integral to what they are. I remember recently
listening to an Aboriginal program on ABC radio. The speaker, whose namne I cannot
recall, said that the way in which Aboriginal people identified themselves was not by
saying, "I am Bill Jones of such and such a family." They introduce themselves by name
but they then say they are from an area, for instance Meekatharra, or wherever. They
always identify with the place where they were born.
Common law in this country has at last recognised what these people always kniew,
namely that the land is theirs. What will be the effect of the eml on these people? Their
rights to the land, and therefore their rights to their culture and identity, are removed by
this Bill. Instead, they are given grace and favour permission to use the land for
ceremonial purposes and so on, but only so long as the Minister wishes to allow them to
continue to do so. Members should consider the analogy of freehold farmning land held
by a family and passed on from one generation to another.
Hon Peter Foss: Who wrote this? It is not right.
Hon W.N. Stretch: Was it Hon Tom Stephens?
The DEPUTY PRESIDENT (Hon Barry House): Order! The member should move on,
without the interjections. I invite the member to look at Standing Order No 83 when he
sits down. At times he is coming very close to breaching that standing order.
Hon J.A. SCOTT: Honourable members should consider this Bill as a racist Bill. They
should not support it. Non-Aboriginal people, specifically the Government, ever since
colonisation occurred have taken all the land considered to have any economic value.
The reason that large areas of land have not been alienated is that they were thought
unsuitable for crops or for any other purpose the colonist might wish to use it. The
Aboriginal people were allowed to keep and continue their traditional way of life on the
areas of land that western people considered to be useless. After having native title
recognised by the courts, this State Government proposes to cake away those rights. The
irony of the situation adds to the outrage. The Premier claims that Western Australia
faces a special problem as a result of the Mabo decision. The problem is which part of
the State would be subject to native title. Why is this a problem? It cannot be a problem
that tracts of land will be owned by indigenous Western Australians. The Premier has
suggested some sort of threat or invasion from somewhere else. The rhetoric of the
Government is absurd and sometimes hysterical. Essentially, all we are dealing with is
recognition of native title by our own courts.
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Another question to be asked is, why is this Bill being pushed through the House tonight
in such a hasty manner? Obviously it is a race to beat the passage of the Federal
Government's legislation. Obviously the Court Government has its own agenda for
Aboriginal people. Perhaps the feeling is that the Commonwealth Government
legislation will give Aboriginal people a better deal; it is not in this Government's
interest. That interest is to support principally mining in this State; it is not about proper
development.
What do other people think and comment about this legislation? The West Australian of
29 October 1993 stated -

Premier Court's plan to extinguish native tide will herald one of the darkest
periods in Western Australia's race relations.
What Mr Court proposes amounts to a second white invasion. This time he also
wants to appear as the benign colonialist -

That is a good title. That is his attitude. It continues -

- but his emerging proposal will trample Aboriginal rights just as surely as a
settler with a gun in 1829.
It is not acceptable in the 1990s to wipe out a race's human rights, either by
legislation or violence, whether it be Bosnia or Broomne. While this comparison is
extreme, it seeks to highlight the inherently oppressive nature of Mr Court's plan.

The West Australian is down on the Court Government for some reason. I cannot
imagine why it is so open and fair in discussing this matter. An article by Tom Burton in
The Financial Review of 19 November reads -

Are the Aboriginal peoples and miners up to the challenge of Mabo? ... The
politics of Mabo was always about mining and the economic import of new bill is
that it now restores the balance between the indigenous peoples and miners,
which can - if there is the will - enable a sustainable and equitable commercial
relationship to flourish.
Dispossessed of their land, blacks outside the Northern Territory have never had
any incentive to co-operate with mining companies. This led to a culture of
opposition and antagonism by many Aboriginal groups against miners, sometimes
ending in guerrilla-war type tactics, as the frustrations of deprivation spilled over
in mining communities.
T'hough there are some notable exceptions, the miners in turn were often their
own worst enemies, patronising local blacks with token compensation such as
offering to gravel the blacks' road when the tractor was not being used for the
mine.

And about Mabo further on -

This is as much a challenge for the miners as the blacks. If the miners insist on
cutting oppressive deals which do not recognise native tidle rights, then the
Aboriginal groups will naturally adopt a confrontationist position and there will
quickly be a resort to the sort of incessant legalism which has characterised the
operation of the Northern Territory Aboriginal Land Rights Act
The blame for this has much to do with successive Territory governments, which
until recently contested virtually every claim.
This bogged the process down in litigation, creating an envirionment of hostility
with the Land Councils and ensuring a continuation of antagonism between
miners and blacks.

It goes on to say -

In short, despite its complexity, the Native Bill -

He is referring to the Keating one -
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- unarguably provides a far easier path for genuine development than the NT
Land Rights Act, which suggests those who continue to complain about its
imposition have yet to understand that since the Mabo judgement, Aboriginals
now have proprietary rights, which can no longer be ignored.

However, here is a Government in Western Australia trying to pretend this will never
happen. I think members opposite have been watching too many advertisements on
television. The article continues -

Which leads to Hewson and his politically clever, but intellectually questionable
response to the Keating Bill. Hewson was in no end of internal party trouble over
Mabo, which was threatening to shatter his increasingly questioning support base.
By affirming native tidle he kept the support of the moderates and by then leaving
it to the States to administer, he kept the hardliners such as Ian McLachlan on
side.

I would say that applies to Mr Court and a few others here as well. To continue -

With the Constitution giving clear Commonwealth authority over Aboriginal
issues, to suggest that an issue as central to Aboriginal concerns as their land is a
State matter is plain political poppycock.
Hewson has to decide if he is ever going to stand for something again.

That is another newspaper. It does not seem as though many are pushing the States to go
their individual ways and deal with Aboriginal tide separately. It is also my
understanding that one of the reasons we have such a large area of this State able to be
looked at for Aboriginal land claims is that it is one of the very few States which has not
already legislated to give Aborigines some proprietary rights to land in Australia. That
was as a result of a vicious campaign by Bill Hassell, in particular, some years ago and a
capitulation by the Burke Government.
Hon B.K. Donaldson: They have traditional rights over 27 million ha already. What are
you talking about?
Hon A.J.G. MacTiernan interjected.
The DEPUTY PRESIDENT (Hon Barry House): Order!
Hon L.A. SCOTT: I thank Honr Bruce Donaldson for getting me back on this issue
because I almost forgot to mention the wonderful campaign which is being carried out
with money which could otherwise go to much better purposes for Aborigines. That
money has been used to carry out a scandalous scare campaign against the very proper
Mabo decision. This is combined with the also scandalous campaign by the Association
of Mining and Exploration Companies - which puts those very large ads in the
newspaper. They amt very misleading advertisements, as was AMEC's so-called poll. I
saw the wording of that and it was obviously only ever going to get one result. It was a
biased poll with ridiculous questions. One asked whether all Australians should have
equal rights, when this Court Bill singles out only one section of the community who can
have their land taken away by the Government in this way. If the members opposite in
the fanning communities had their -
Hon Peter Foss: What about pastoral leases? That is different, is it?
Hon W.N. Stretch: Theme are another dozen reasons you can have your farmland taken
away, so get that straight
Hon L.A. SCOTT-: The farmers on the opposite side would not like it if the Government
decided that some other group could take their farms at the whim of a Minister. They
should remember what happened in Germany. I can remember a long quotation that
went something like "First of all they came for the Jews, and I said nothing, then they
came for the infirm and epileptics and the insane, and I said nothing". The person went
through many groups of people in such a way until he said "and when they camne for me
there was no-one left to complain". Many of the farmers in Western Australia - I know
their Federal counterparts do not agree with them on this - should look at that fairly
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closely because they might be next to get their land taken away so that the mining
companies can increase their rights to the State.
Another argument used by the coalition is, through that great amount of propaganda, that
Aborigines will stop all mining from taking place. Yet the Aboriginal people said before
this eml was proposed that they would be quite happy to talk to mining companies and
come to appropriate decisions over whether people could mine. They would certainly not
have wanted their most sacred sites mined but they were open to the situation. Yet the
Government does not want to believe that. It will force them to give up their land rather
than allow them to have this fire choice that the Government is always talking about.
Hon Peter Foss has talked about the attitude of the Greens senators in Canberra. The
underlying principles that Christabel Chamarette has circulated am the three basic
concerns about the Federal Act: That the Aboriginal communities must not be worse off
than they would be without the legislation; that the Act must not close down longer tern
gains for Aboriginal people; and that the legislation must be given proper scrutiny and
debate according to democratic principles. The actions Senator Charnarette has taken
have been to prevent the rushing of legislation through the Federal Parliament to compete
with the Court Government. T'hat was precisely why that was put forward, so the fear of
competition -

Hon Peter Foss interjected.
Hon J.A. SCOTT: That eml is all about giving people proper time to consider the
legislation.
Hon Peter Foss: T7his is a change in the law retrospectively to be rushed through. Why is
it different when you do it?
Hon J.A. SCOTIT: It will only get through with a majority and ours are two votes.
However, the thing about that Bill is that it is precisely to prevent what is happening here,
where the Premier, fearing for his own position, wants to beat on his chest and prove he
can stand up to Canberra for Western Australia, when in fact the people he is looking
after are not the Aboriginal people but the members of the Melbourne Cub, the people
who own all the shames in Melbourne and Sydney.
Hon Peter Foss: They do not have any rights.
Hon J.A. SCOTT': T'hey certainly have no land rights in Western Australia. Perhaps the
Premier would much prefer to look after people who art investing in mining exploration,
whether they are from Sydney, Melbourne, London, Tokyo or New York. T1hat is okay
but they do not look after their own people, especially if what they are protecting is
something to do with spirituality and their traditional lives, because that cannot make
much money for the Governent. Because it cannot make much money out of it, it is not
worth anything. That is shown very clearly.
Hon Peter Foss interjected.
The DEPUTY PRESIDENT: Order! If the Minister would stop interjecting, the debate
could continue.
Hon J.A. SCOTT: The Bill is discriminatory. I am concerned at the part which states
that, when there is a piece of land that is spiritually important to the Aboriginal people,
the Government will pay them extra for it; or, if they do not want the money, they can be
granted land somewhere else. It is similar to the Government saying that it will take
away Richard Court's Presbyterian Church in Nedlands and he can go and pray at the
synagogue in Mt Lawley. I suggest that Richard Court would jump up and down at that
proposition. I wonder whether be has any spirituality at all, because he does not
appreciate that Aboriginal people do. The Bill is built around the requirements of
accountants and solicitors. Like the previous Bill that was discussed in this House, it is
all to do with money and the cheapest way to do things for the State Government. In
fact other things are important to people. The Government is turning the State into a
place with no values. It should be ashamed of itself for doing so. What is worse, it is
trying to take away the values of Aboriginal people while in the process of trying to
enrich itself at their expense.
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Hon B.K. Donaldson: Who do you believe should control land management in this
State - the State or the central bureaucrats in Canberra?
Hon J.A. SCOTT: I certainly think that -
Hon B.K. Donaldson: You haven't answered that
Hon LA. SCOTT: I have not had an opportunity to do so. While the States show that
they care for all their citizens, they should be allowed to do so. However, when they start
to discriminate against one section of the community, they should be quickly pulled into
line by the Federal Government, because that is its role. I believe that in this case the
Court Government has refused to negotiate. The only people with whom it has
negotiated are miners and their lawyers.
Hon Peter Foss: That is not right. Where did you get that from? Do you think we
haven't been talking to Aborigines?
Hon LA. SCOTT: I have heard that the Aborigines have not been too happy with the
legislation. The State Government did not negotiate with them; it spoke to them
afterwards. That is not negotiation. Negotiation means talking with people before
drafting legislation and finding out what they Want. When I first entered this Parliament
and the Mabo decision was handed down, I remember Richard Court saying that he had
been talking with important people from overseas who were very concerned about
investing in Australia because of the Mabo decision. He did flat say who those people
were, but he certainly did not say anything about Aborigines. He did not say that he was
overjoyed that Aborigines at last had been given some sort of tide to land. He did not
mention them. He mentioned his big overseas interests. From the beginning, he showed
his colours, and they were very similar to what the Americans call the greenback.
I am very much against the principle of the Bill, which is to take away the rights of native
title and to give back a weak impersonation of what the Aborigines originally had. The
taking away of native title makes a lie of the whole Bill. If they were given back what
they had in the first place, there would be no need to take it away. It is being done
because the Government wants something from the Aborigines, and that is control of the
land.
Hon B.K Donaldson: How many other States have already extinguished native tidle?
Hon LA. SCOTT: Nearly all the other States apart from Tasmania have given title to
Aboriginal people.
Hon B.K Donaldson: Extinguished native title.
Hon JLA. SCOTT: That is because proprietary rights have already been granted in those
States and Western Australia has not granted it. That is why Western Australia has so
much of that type of land left. The other States have already moved to give proprietary
rights. The myths put forward by Hon Bruce Donaldson spring from an ignorance of
what exists in the other States. If he checks that statement, he will find that I am correct
and he is wrong. I hope that he does check because it might change his attitude.
Hon B.K Donaldson: I am sure it won't.
Hon J.A. SCOTT: I am also sure that it will not. The minds of Government members
were made up long before this debate. They do not want to listen to me prattling on
about the rights of people. They know whose rights they want to protect, and they are
certainly not those of Aboriginal people.
Hon tIC. Donaldson: All Western Australians.
Hon LA. SCOTT: I would like to know the percentage of Western Australians who own
mining companies. I would think that they are owned by more people from other places.
It would be interesting to discover how many companies ame owned in Western Australia,
how much of the profit stays here and how much is shipped out to the Eastern States.
Thiat is where the big stock exchanges are; that is where the money lies, and the true heart
of this Government lies ini those stock exchanges. Until the Government starts looking
after Western Austrlians and not investors in Western Australia, we will get nowhere.
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This Bill does not protect Western Australians; it protects investors in Western Australia
at the expense of Aboriginal spirituality, which means very little to the Goverrnent
It is important for reconciliation in this country that we recognise Aboriginal spirituality
and Aboriginal land title. I do not feel terribly guilty about what happened in the past,
but I recognise it was wrong and should be put right. That can be done by giving real
land title to those Aboriginal people who are living traditional lives. I oppose die Bill in
its entirety.
HON A.J.G. MacflDERNAN (East Metropolitan) [1.48 am): In view of the very short
notice that we had that we would be debating this legislation, I am a little disorganised. I
make no apology for referring to voluminous notes. I admit to being naive. I actually
entertained the idea that the Government in its paranoia believed that the legislation
being proposed by the Federal Greens senators was a threat to the State legislation and
the Government needed to act as a matter of urgency to ensure its legislation was not
undermined by the passage of the Greens' Bill, as they termed it.
Hon Kim Chance: Is that not the case?
Hon AJ.G. MacTIERNAN: That does not appear to be the case. Hon Peter Foss was
nearly hysterical when he claimed that the Greens (WA) senators were "directly attacking
Western Australia". They had guns, swords and bayonets and they were attacking
Western Australia and, check this, 'They were attacing t rights of this Parliament"!
What a dreadful thing! We have not seen anything like it! They were attacking the
rights of this Parliament!
Hon T.G. Ruder: He was prepared to "stand up for Western Australia".
Hon A.J.G. MacTIERNAN: That is right, and for our parliamentary rights! He was
almost frothing at die mouth when he described the senators as "the running dogs of
Keating". He was showing his age there; he is obviously a child of the seventies. We did
get the analogy, but we thought the member had lost a bit of control here. T7hese rnning
dogs were betraying the people of Western Australia! He said that it was so sad because
it was only when his party learnt of the Greens betrayal being planned and plotted behind
their backs that they reluctantly and unfortunately had to bring this Bill on. it was not
that they wanted to. It ran contrary to everything that they stood for!
Then we had Hon George Cash lacking somewhat the theatrical Portuguese blood who
gave us a somewhat cooler version of the same argument. We had a far more phlegmatic
performance from Hon George Cash. He said tt the Government had used the g
again and it was equally sad and equally concerned that the Government had been forced
into this unfortunate position.
Hon John Hadden: Where is Pike?
Hon A.J.G. MacTIERNAN: He has probably gone off to shoot Christabel at the border.
She is threatening attack.
Hon George Cash said that the Government had just been advised that the Greens
senators had introduced a Bill into the Senate which would wipe out the State's
responsibility for land administration. Just a terrible prospect! And, said Hon George
Cash, the Government could not stand by and not do something.
Hon Peter Foss: Don't you defend that view? That is a terrible thing about the Labor
party.
Hon A.J.G. MacTIERNAN: As I said. in my naivety I thought there could be a scintilla
of truth in this, a scintilla of sincerity.
Hon J.A. Scott interjected.
Hon AJ.G. MacTIERNAN: I think it might be Latin. Hon Bob Pike could tell us if it
was Latin. Quite honestly, I always try to give some credit to the GovernmentL I do
believe, notwithstanding what I am told by the others, that there must be a little bit of
decency among members on the other side.
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Hon TOG. Butler: If you find any, I will go you halves.
The DEPUTY PRESIDENT (Hon Barry House): Order! The debate is getting a bit
unruly, members. There are too many interjections.
Hon AJ.G. MacTIERNAN: I ahen put it to Hon George Cash that any such legislation -
this is the wicked Greens legislation that has been introduced into the Senate - would not
only have to pass the Senate but also have to go to the House of Representatives and,
hence, could not pass both Houses for at least one week. Hon George Cash, again in a
very sincere demeanour, said to mue that if I could provide some guarantee that the
Federal Government was not going to ram the Greens legislation through both Houses,
the Government would not have to treat this legislation as urgent and the Bill could be
adjourned. I put it to you, Mr Deputy President, that Hon George Cash and Hon Peter
Foss are either profoundly stupid or they are charlatans or mountebanks. - I have always
wanted to use that word.
Hon TOG. Butler: What does it mean?
Hon AJ.G. NMTERNAN: It means the same as the other one.
Hon P.R. Lightfoot: I think Hon Alannah MacTiernan should take this Bill seriously.
Hon A.J.G. MacTIERNAN: I am trying to. How can we take parliamentary procedure
seriously when we arm given half an hour's notice to debate a piece of legislation of
landmark importance and of great historic significance? The member asked us to take it
seriously! What we ane trying to do is point out the cant and hypocrisy of members
opposite. As I said, Hon Peter Foss and Hon George Cash are either profoundly stupid or
they are charlatans. They can tell us which they are.
Several members interjected.
The DEPUTY PRESIDENT: Order? It is hard enough when members from the
Government side of the House interject, but when Opposition members interject on an
Opposition member on her feet, I am sure that Hon Alannah MacTiernan is finding it
difficult to make her speech.
Hon AJ.G. MacTIERNAN: T7hey are very tired and emotional as a result of this great
travesty that has been brought on them, Mr Deputy resident. Hon George Cash and Hon
Peter Foss, with all of the great silent brigade that troop around behind them, ane without
a single ounce of credibility or integrity. Those are words that I do not use lightly. I
know that we tend to throw those words around in parliamentary debate. However, they
are not words that I would use reiclily. In this case the line that they have put out has
been so completely discredited that one could only find their conduct completely
disgusting and, more so, because I was actually naive enough to allow the possibility that
they actually believed what they said.
It has now become clear to us that the threat of the Greens legislation is a complete
fiction. I have a wire from the ABC's political correspondent, Graham World, which
came in this evening. It states -

Political Correspondent, Graham World reports a decision by the two W.A.
Greens Senators to delay stating their position for another two weeks has further
confused the final oucme.. .
The Greens, Democrats and Aboriginal representatives all want changes to the
Bill. Mr Keating's willing to listen, but after meeting several Aboriginal leaders
he's rejected a number of their wishes. Nor has he embraced the W.A. Greens
plan for interim legislation to prevent the Western Australian Bill being enacted
first. Special Minister of State, Frank Walker told Radio Nationals 'Daybreak',
the Greens appraoch was ill-informed ... "I chink what they're doing's a disaster
for Aboriginal people, now it's playing right into the hands of the Liberal Party,
it's certainly right up the alley of Richard Court.

And right up the afley of the members of this Chamber. We subsequently contacted in
the early hours of the morning -
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Hon Kim Chance: Are yau telling us that we are here as a result of a fraud delivered by
the Government?
Hon A.J.G. MacTIERNAN: I am allowing two possibilities - either gross stupidity or -

The DEPUTY PRESIDENT: Order! How about letting Hon Alannab MacTiernant tell
us?
Hon John Halden: What are the two points?
Hon A.J.G. MacTIERNAN: The two points, in case Hon John Halden has not heard, is
that it is either gross stupidity or a great fraud. As we have reported, we have received a
wire from a political correspondent at the ABC containing statements from the Prime
Minister and the Special Minister of State, Frank Walker, and it says that there is no way
that the Federal Labor Party will support that legislation.
In seeking confirmation of this in the early hours of the morning, we contacted the office
of the Leader of the House of Representatives, Mr Kim Healey. He confirned that the
Government will not in any way, shape or form be supporting the legislation. The Bill
may be passed in the Senate with the support of the Liberal Opposition, but we were told
that the Government will not be supporting the Bill in the House of Representatives,
where it faces certain defeat.
Hon John Halden: That is why you would not speak to us outside the Chamber prior to
the debate continuing. You knew it right fronm the start. You are charlatans, and you
have been exposed for what you are!
Several members interjected.
The DEPUTY PRESIDENT: Order!
Hon A.J.G. MacTIERNAN: I repeat to Hon Peter Foss that we are allowing for the other
possibility, and if he would like to confess the stupidity of the Government's action and
withdraw the legislation, we would be happy to accept that
Several members interjected.
Hon A.J.. MacTIERNAN: Several members on this side of the House have been led to
interject on the point that the Government must have known the situation. Not even the
Federal Liberal Party could be so lacking in political savvy not to realise the situation and
topass it on to their Western Australian acolytes. I hope after having explained this in
some detail, with the stupidity or fraud so completely apparent, that for the rest of the life
of this Parliament we will be spared the pious pontifications of Hon Peter Foss
concerning democratic procedures and due process.
Today we had two representations fronm the Law Society, which has been watching the
proceedings in the Parliament. They expressed profound disgust over the abuse of
fundamental parliamentary procedure, and the way in which the Liberal Governmrent had
removed the capacity for the Legislative Council to act as a House of Review. The
Government's disgraceful conduct has brought to the attention of the Law Society the
urgent need for a fundamental reassessment of the purpose and viability of the
Legislative Council. Members on this side of the House will enjoy participating in public
debate regarding this House of shame. The information I have brought to the attention of
the House must be acted upon.
Hon John Halden: Who will defend your position now? Who will defend this lunacy?
Hon AJOG. MacTIERNAN: Members opposite totally misjudged support of the Greens
(WA) legislation, and the threat that legislation would have posed to the Western
Australian legislation. In responding to Hon Norman Moore's comment, I would be
prepared to suspend my comments if the Leader of the House indicates that he wishes to
adjourn the contemplation of this legislation.
Hon N.F. Moore: On the word of Beazley?
Hon John Halden: On the word of Pike. You people have been sucked in. You believed
an absolute fool.
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Several members interjected.
Hon A.J.G. MacTIERNAN: This is an objective report from a senior ABC journalist. If
the Government is not prepared to withdraw this legislation, its leader should say that it
believes that it was advised that the Labor Government would be supporting the Greens'
legislation. Unless that is done, this Government has no credibility whatsoever. There is
no justification for what has been done.
Unfortunately, I hoped at this point that I could terminate my comments.
Hon N.F. Moore: So did we.
Hon AJ.G. MacTIERNAN: I bet the Government did, in the same way as it wanted to
get rid of Hon Tom Stephens. This Government does not want debate.
Hon N.E. Moore: He is not here because he could not abide by the rules of the House.
Hon A.J.G. MacTIERNAN: The rules of the House!
Several members interjected.
The DEPUTY PRESIDENT: Order!
Hon A.J.O. MacTIERNAN: It is most unfortunate that we cannot adjourn debate, and
hence have mom learned debate at a future date. If we are to press on, I turn to the Bill.
I do not hide the fact that I have not had the opportunity to perform a detailed analysis of
this legislation.
Hon John Halden: Can you see it? Ring, ring. "This is Mr Court and I am lookcing for
Mr Pike; I want to shoot him."
The DEPUTY PRESIDENT: Order!
Hon Doug Wenn: Will he shoot him in the foot or the mouth?
Hon John Halden: He has a severe case of foot and mouth disease.
Hon A.J.G. MacTIERNAN: The second reading speech of this legislation refers to the
circumstances of the Mabo decision, and contains comments which have rather racist
overtones. The Minister said -

In 1992 the High Court decided the second Mabo case. That case concerned land
on the Murray Islands, in Tonres Strait, annexed to Queensland in 1879. The
evidence showed that the islands had a garden economy, and that the Melanesian
inhabitants of the islands had a developed system of individual title to land. The
court held that these pit-existing rights of ownership survived annexation ...

Other comments have been made by the Government and its mining mates, such as Hugh
Morgan, in which great emphasis was placed on distinguishing the so-called Melanesian
gardeners and the Australian Aborigines as hunters and gatherers. These comments had
shades of the notion of the spectrum of civilisation.
Several members interjected.
Hon AJ.G. MacTIERNAN: Certainly the High Court discussed the Murray Islanders
and the Australian Aborigines.
Several members inteijected.
The DEPUTY PRESIDENT: Order!
Hon AJ.G. MacHIERNAN: It is a question of the emphasis and with the way these
statements are structured. This aspect resonates strongly with the debates we have had in
recent times about the notion of the spectrum of civilisation and the placement of various
races on that spectrum, and their concomitant entitlement to human rights and respect.
The crucial factor is that rights have been recognised as having existed. This notion of
recognition of persons of various racial groups and varying political, economic and social
structure, is really at the core of the Mabo decision. The court came to the conclusion
that it was no longer acceptable in the late twentieth century to maintain the expanded
doctrine of ter nullius.
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Justice Brennan quoted Lord Sumner in setting out the tradtitional position. He quoted
the wards Lord Sumner used when speaking to the Privy Council in 1919. I suspect that
Lord Sumner has featured in the bedside reading of Hon Ross Lightfoot from time to
time. I would likec members to listen to this because it is the key feature of the Mabo
decision, and one I suspect many Government members are having difficulty coming to
terms with. Lord Sumner presents the classic position and, dare I say, Hon Ross
Lightfoot's position -

The estimation of the rights of Aboriginal tribes is always inherently difficul
Some tribes are so low in the scale of social organisation that their usages and
conceptions of rights and duties are not to be reconciled with the institutions or
the legal ideas of civilised society. Such a gulf cannot be bridged. It would be
idle to impute to such people some shadow of the rights known to our law and
then to transmute it into the substance of transferable rights of property as we
know them.

Justice Brennan looked at recent developments in international law in relation to such
matters, and in particular at the judgment of the International Court of Justice in the
matter of Western Sahara. In that case the International Court of Justice dismissed the
materialistic concept of terra nullius. It was condemned for its backward ethnocentricity
which failed to come to terms with social and political structures that were not conceived
according to western norms. Justice Brennan of the High Court of Australia concluded -
this is at the core of the Mabo decision and the reason for it -

If the international law notion that inhabited land may be classified as terra
nullius no longer commands general support, the doctrines of the common law
which depend on the notion that native people may be "so low in the scale of
social organisation" that it is "idle to impute to such people sonic shadow of the
rights known to our law" can hardly be retained, If it were permissible in past
centuries to keep the common law in step with international law, it is imperative
in today's world that the common law should neither be nor be seen to be frozen
in an age of racial discrimination.
The fiction by which the rights and interests of indigenous inhabitants in land
were treated as non-existent was justified by a policy which has no place in the
contemporary law of this country.

That is the essence of the case, and the reason we have made progress. The High Court
has determined it is not proper to hang on to previous notions of terra nullius. and the
common law must in these matters keep pace with the developments of international law.
I believe many Governiment members have had difficulty coming to terms with that.
Theme must be due recognition that these people, regardless of what we might perceive to
be their technological or materialistic development, are entitled to the full protection of
the law. Their rights, like any other rights, must be properly recognised. This failure and
reluctance to come to terms with that very important principle is reflected in the passage I
quoted from the Minister's second reading speech, particularly the lack of any broad
reference to Aboriginal people. It is also very much reflected in the preamble of this
legislation, which contains the most begrudging words one could possibly imagine about
the Mabo decision. It does not recognise a single injustice that has been perpetrated upon
Aboriginal people, and it implicitly contests the applicability of the Mabo decision to
people of mainland Australia. That is in stark contrast to the preamble to the Federal
legislation which makes statements such as -

The people whose descendants are now known as Aboriginal peoples and Tonres
Strait Islanders were the inhabitants of Austrlia before European settlement.
They have been progressively dispossessed of their lands. This dispossession
occurred largely without compensation, and successive governments have failed
to reach a lasting and equitable agreement with Aboriginal peoples and Torres
Strait Islanders concerning the use of their lands.

It goes on to say that -
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& a consequence Aboriginal people and Tonres Strait Islanders are the most
disadvantaged in Australian society. It sets out same of the history, the
referendum of 1968, and attempts by the Australian Government to protect the
rights of Aboriginal people. That is in stark contrast to the mean-spirited,
begrudging words in the preamble to this legislation. This preamble sets the tone
and pattern of the legislation. I hope we shall h.ave time to discuss this at the
Committee stage, so we can go through clause by clause commenting on how the
ethnocentricity, fear, disgust and hatred of Aboriginal people has been translated
into the legislation before the House.

I make two other passing comments. I do not apologise in any way for not being able to
comment in more detail on the legislation. The whole principle of separate State
legislation is clearly very silly with regard 10 Aboriginal people. T1he Government's great
concern is for the mining industry and the way in which it will continue to operate in
Western Australia. It is beyond me how the mining industry will be in any way
advantaged by the series of High Court challenges that w: II inevitably follow the passage
of this legislation, and the failure of this Government to successfully negotiate with the
Federal Government to have a single legislative regime. It will make things far more
difficult for this State.
We have seen the sort of support that business put behind the Federal Government in its
successful attempts to enact uniform companies legislation. T'his was legislation the
Federal Government had to fight for, and it was supported wholeheartedly by the
business community, particularly those in the business community who were involved in
foreign investment. They recognised that one of the great impediments to foreign
investment in this country was the plethora of State administrations of our companies
legislation. The same situation applies here. The Government is trying to tell us it would
be better for foreign mining companies, and mining companies in general, to deal with
six different States and two Tenitories. The State Government is telling us this is the sort
of system those companies would prefer. T'hey want Western Australians to have their
own little bailiwick and to control our own little plot of turf. These nmineral explorers
move across State boundaries. Landsat moves across State boundaries. We are hearing
1960's rhetoric about States' rights. It does not fit in at all with the needs of business,
foreign business and mining companies in this day and age.
Several members interjected.
Hon A.J.. MacTEERNAN: Separate gauge railways is the rubbish we hear from this
narrow-minded Western Australian approach. We need to deal with the problem
cooperatively, If members opposite were concerned about protecting the State they
would know that by proceeding down this track, by not cooperating with the Federal
Government in the way other States are, Western Australia will be denied the opportunity
of participating and having a say in the land claim tribunals being established under the
Federal legislation.
Finally, I comment on the inappropriateness of such legislation when we are dealing with
groups of people who inhabited this land long before the British geographers got to it
with their coloured pencils and rulers and marked a couple of Lines on the map.
Aboriginal groups do not move in accordance with State boundaries, so we will have a
situation where groups in the western desert will have three different forms of legislation
to operate under. They will have the same sorts of native tidle but operating in twree
different legislative regimes. It is an absolutely absurd notion.
It is time that Western, Australians grew up and realised that we are operating in a modem
economy and a modern society. We need to operate cooperatively, not with this
parochial chip on the shoulder approach which was very successful for Charlie Court for
many years. His son now thinks he will use the same game plan, but the times they are
a'changing. This adherence to the rhetoric of Western Australia will wear thin, and the
hypocrisy and cant of this Government will be exposed I hope we will be in a position
then to reverse some of the appalling legislation which has been rammed trough this
House.
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Adjournmemt of Debate
HON BOB THOMAS (South West) [2.22 am]: I move -

That the debate be adjourned to the next sitting of the House.
Division

Question put and a division taken with the following result -

Ayes (13)
Hon T.G. Bufler Horn John Halden Hon Bob Thomas
Hon Kim Chance Horn AJ.G. MacTieman Hon Doug Wenn
Hon J.A. Cowdeil Hon Mark Mcviii Hon Tom Helm (Teller)
Hon Cheryl Depart Hon Sa. Scott&
Hon M.D. GriffitsnJ.ct

Noes (16)
Hon George Cash Hon PA. Lightfoot, Hon E.M. Scott
Hon MJ. Criddle Hon PA1. Lockynr Han WJ'4. Stretch
Hon BK Donaldson Hon Murrmy Montgomery Hon Derrick Tomlinn
Hon Max Evans Han MEF Moore Hon Muriel Permn (Teller)
Hont Peter Foss Hon MD. Nixon
Hon Barry House Hon Rfl. Pike

Question thus negatived.
Debate Resumed

HON BOB THOMAS (South West) [2.26 am]: Over the past six months we have
become accustomed to seeing this bumbling, incompetent Government make gaffe after
gaffe.
Hon N.F. Moore: Have you looked at the opinion polls? You are so far behind you are
lonely.
Several members interjected.
I-on BOB THOMAS: Mr President, I need some protection.
The PRESIDENT: Order!
Hon BOB THOMAS: Last week we saw this Government move a gag motion and then
cross to the wrong side of the House and defeat its own motion.
Hon George Cash: We thought you had more speakers, but they did not turn up.
Hon BOB THOMAS: Earlier in the year. the Minister for Primary Industry, Mr House,
announced he would close Robb Jetty as pan of his meat industry reform package. He
was seen on television saying that the move was definitely not about getting cheaper
meat for consumers - only to be contradicted by the Premier in the same news bulletin
who said it was all about getting cheaper meat for consumers. At the beginning of July
the Premier announced in the Legislative Assembly a $23m budget deficient - only to be
contraicted by his own ministerial statement handed out to the Press and to the House -
The PRESIDENT: Order! You asked rme to protect you a moment ago, and I presumed
that was because you wanted to address the Bill. I amn valiantly trying to defend you.
Hon BOB THOMAS: I will reveal my motives to you, Mr President. The Government
has a history of gaffe after gaffe, but this gaffe tonight takes the cake. Hon Bob Pike
received some intelligence that the Greens were mounting a treasonous attack on Western
Australia because they were to introduce a Bill in the Senate whereby they could
retrospectively legislate to invalidate Bills such as the traditional usage Bill which is on
the Notice Paper here in Western Australia. Remembering that there are 76 senators in
Canberra including two Green senators, the likelihood was that the Bill would be rammed
through the Senate as a result of an obscene use of the numbers? What did this
Government do in order to pre-empt that heinous decision by the Greens to abuse their
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power in Canberra? It decided with undue haste to rush into this place, suspend debate
on a workers' compensation Bill which the Minister for Health last night told us was
extremely important because there was a range of benefits to the workers here in Western
Australia which could not be held up. At the same time he. berated the Opposition for
filibustering and trying to hold up the legislation. Somehow the priority changed when
we heard about the threat posed by this Greens move. In a move which we have never
seen in this House before a Bill was brought on without firs: negotiating with the
Opposition and giving it some chance to prepare to debate that legislation.
The Minister for Health, Hon Peter Foss, acted as a teaser ramn and explained why the
State Government had to take this action. It was all about State's rights which were
being threatened by an uncontrollable bunch of power hungry Greens in Canberra to
introduce this retrospective legislation! Hon Peter Foss went through the motions of
teasing up these issues only to be let down by Hon Alannab MacTiernan explaining that
the Labor Party would not fall into place and participate in this obscene use of power in
Canbera
Hon N.F. Moore: Telling us what Beazicy said?
Hon BOB THOMAS: It shows how inept and stupid this Government has been.
Hon B.K. Donaldson: Would you leave a fox in the chook yard to protect the chooks?
Hon BOB THOMAS: Who is the fox?
Hon B.K. Donaldson: Mr Keating or Mr Beazicy, rake your pick. I certainly would not.
Hon John Halden: What excuse are you going to use now? You are changing your
excuse now. See Hon Bob Pike, he will get you into just as much trouble as he has now.
Hon BOB THOMAS: I think the correct analogy is that Hon Bob Pike has cried wolf
and members opposite have fallen for it.
Hon N.E. Moore: With this legislation we will protect Western Australia from any
likelihood of what could happen.
Hon BOB THOMAS: The Government will not protect Western Australia with this
legislation. I wrnl not support this legislation.
Hon John Halden: The President is shocked. He has fallen off his Chair.
Hon BOB THOMAS: I am glad I caught your attention, Mr President.
The PRESIDENT: You caught my attention because you mentioned the Bill.
Hon BOB THOMAS: One of us had to? I want the House to know that I will not be
supporting the traditional usage Bill because it takes away rights held, albeit by a very
small number of people in Western Austalia - about 3 000 Aboriginal people. Through
the High Court decision they have had their traditional ownership, native tidle over some
portions of Western Aust-alia recognised. It is typical Of this Government.
Hont NY. Moore: Which 3 000 are you talking about?
Hon John Halden: Can you name them individually?
Hon NEF Moore: From which region?
Hon BOB THOMAS: I will come to that.
Hon NEF Moore: I will be interestedto know how youwillinterpret it.
Hon BOB THOMAS: In typical fashion this Government's members do nor like some
people having rights they do not agree with. As usual it has introduced legislation to take
away those rights. Some did not like the workers' compensation legislation. Some
injured workers have a common law right to claim compensation over and above the
second schedule where their employer has been negligent and contributed to their
accident. This Government, in its typical fashion, has decided it will take away that
righL It has also taken away the rights of perhaps thousands of people in Western
Australia to have a job because it has closed down Robb Jetty, Midland Workshops,
Albany Abattoir.
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Government members: We did not close it down.
Hon BOB THOMAS: It was the Government's meat industry reform package that
caused the closure. Members opposite do not even accept responsibility for their own
actions. This Government decided iliac because it does not like sonic people having
native title rights, they will take away chose rights. Clause 7 says that on the
commencement of this Bill, any native title of land that existed immediately before that is
extinguished. Members opposite axe caking away from a group of people who, if they
have rights, will have negligible effect on the economy of this State anyway.
Another reason I intend to oppose this Bill is that I find it paternalistic. Throughout the
Bill it can be seen that Aboriginal people are treated as second class citizens. TIsa
Government is reverting to the mind sets of the 1950s in the way it intends to treat
Aboriginal people. Just in case Government members receive some criticism for that
they have put in a gratuitous section called "The Advancement of Aboriginal Interests"
where they give themselves the right to advance the interests of Aboriginal persons by
granting tidle to land or any other interest in land conferring rights similar in extent to
rights of land use throughout Western Australia. The Government already has the power
to do that under the 1933 Land Act. However. in its typical paternalistic fashion the
Governent has decided it will include that clause so it can show how big it is.
I also find offensive the way in which the Government confers power on the Minister to
make decisions on a range of issues such as land management and other issues affecting
Aboriginal people who have traditional usage rights. That is also in keeping with the
Government's paternalistic attitude towards Aboriginal people. I will make a few
comments about Mabo and native title in Western Australia. However, before I do it is
important to give some of the history behind the Mabo High Court decision. I remind the
House that it came about as a result of two actions which occurred in Queensland: One
happened in 1879 when the Queensland Government annexed the Torres Strait Islands,
the Murray Islands in particular. In 1982, Eddie Mabo, one of the islanders decided he
would challenge the right of the Queensland Government to have extinguished his
family's ownership over pants of the Murray Islands. As a result of chat, in 1985 the
Queensland Government passed the Coastal Island Declaratory Act whereby the
Queensland Government indicated that in annexing the Murray Islands, the Queensland
Governent acquired sovereignty over those islands as well as extinguishing native title.
Eddie Mabo and some of his Meriarn people challenged that legislation in the High Court
in the Mabo No 1 case. In its 1988 decision, the High Court agreed that the Queensland
Government did not extinguish native title. Eddie Mabo went back to the High Court and
asked whether native tidle existed. On 17 June last year, the High Court brought down its
decision whereby it recognised Aboriginal ownership or native tide over parts of
Australia, but a caveat on it was that the Aboriginal people had to have a traditional
affiliation with those lands, that they be observing the laws and customs of that land and
that their affiliation be unbroken since before white settlement in Australia, which means
1788 in the east and 1827 in Western Australia, which was an outpost of New South
Wales. The other factor was that Aboriginal title only existed where it had not been
extinguished and that it occurred only on vacant Crown land. As a result of that, the
High Court has given us an issue which we need to resolve properly not as a State's
rights issue, not as a racist issue but as an issue that can be for the betterment of all
Australians. It is the most important issue that we will deal within the next 10 years in
Australia.
Hon B.K Donaldson: I thought getting a million people who are unemployed back to
work would have been one of the most important decisions we would have been faced
with in the next 10 years.
Hon BOB THOMAS: I believe this is more important in terms of the community debate.
On the one hand the State Government has taken the easy option by saying, "We do not
agree with that We will oppose it and take away those rights." On the other hand, the
Federal Government has made a much harder decision. It has embraced those rights and
tried to make them work for all Australians.
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I would like to reconsider this issue in 20 years' tine. Many members opposite will be
ashamed of the stance that they have taken on Mabo. They wil be ashamed not only of
what they did tonight by oveureacting in the sensational way in which they did, but also
that they were a party to this legislation being passed through their party room,
introduced into the Parliament and guillotined through the Parliament.
I do not feel guilt or shame about what happened to Aboriginal people in the past, but I
believe that we need to len from history and not make the same mistakes that were
made in the past. 1 will read to the House an article from the Bulletin of 22 June in the
"Newswatch" section under "Thbe Bulletin, 100 Years Ago" -

At Wyndhiam (W.A.), recently, three Aboriginal prisoners died "on the chain"
within a few hours of each other. Anticipated verdict - Death by the visitation of
God. It is always that, or heart-disease, or syncope, or chronic malingeritis, or
something you can't hit at, whenever cold-blooded officialdom is in the other
balance.

That shows that there were people 100 years ago who had an appreciation of the sort of
discrimination that was levelled against Aboriginal people and that there were people
who were prepared to stand up and say, "This is wrong." The general feeling of that era
was less than sympathetic towards Aboriginal people. They were not considered as
people. They did no: have a right to vote. They did not have any rights. It is good to see
that there were some thinking people back then.
From my own experience, when I talk to members of the Noongar community in Albany,
I understand how aggrieved they feel about the sort of treatment that was levelled at them
by officialdom and by die general community as recently as 40 years ago. One of my
constituents, Mrs Mary Wynn, tells me often with a faint tear in her eye that, when she
was a child going to school, a parent of a white child at that school had the right to object
to an Aboriginal child being at the school and, if that occurred, the Aboriginal student
was automatically expelled from that school and not allowed to attend. That was
happening 40 years ago. She was not able to attend school because it was not open to
her. Parents objected to her presence at the school. Aboriginal students did not attend
that school. In that era, Aboriginal people were denied one of the basic rights that we
take for granted - education.
Another one of my constituents, Mrs Averill Dean, often tells rue of her deep sense of
loss at not being able to enjoy her traditional homeland area around Gnowangerup-
Borden. I can see that she has a profound relationship with that land, likewise her
brother, Jack Williams, who is the holder of the knowledge of chat area. I can see his
great sense of loss at not being able to live closer to his bith place, an area that he holds
very dear.
Only 25 years ago, my brother-in-law moved up to the Kimnberley. He tells me that in the
1960s it was not uncommon for groups of white residents of the Kinmberley to go out into
the desert and shoot Aborigines for sport. That occurred in this State 25 years ago. We
need to be aware of that history and the way in which Aboriginal people were treated in
the past so that we can make sure we do not make the same mistakes. The High Court's
Mabo decision gives us a chance to get one of those aspects of white settlement in
Australia right; that is, the way we recognise Aboriginal ownership of some lands by
granting that the High Court identified common law right of native title.
As I said earlier, there are probably 3 000 Aborigines in Western Australia who would
qualify for native tidle. I have taken that figure from most experts whom I have read on
this issue including Professor Bartlett. &e indicated that there axe between 2 700 and
3 000 Aborigines in Western Australia who will meet the crteria; that is, they have
maintained a tradonal affiliaton with their land, they observe the laws and customs of
their land and the land is vacant Crown land. In my view, none of those people lives
south of a line drawn from Kalbarri to Esperance. Most of the freehold land in Western
Australia exists south of that line. Very few Aborigines who are living in communities in
that area will meet the dual criteria of observing traditional laws and customs and living
on vacant Crown land. We should remember that 90 per cent of Western Australia's
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population lives in die south west corner of the State. Therefore, very few people in
Western Australia will be affected by native title.
Hon N.E. Moore: You are talking about the 10 per cent.
Hon BOB THOMAS: I am talking about 10 per cent of Western Australia's population
which lives in an area where there is likely to be some native title claims. That will
probably be contained to the western desert and parts of the Pilbara and the Kimbherley.
Hon N.F. Moore: Why is that?
Hon BOB THOMAS: If die member had been listening he would realise that Aborigines
need to have observed dual criteria; that is, traditional customs and the land should be
vacant Crown land. There ar few areas where Aboriginal people would meet that
criteria outside the western desert area and the Pilbara and the Kimberley.
Hon N.F. Moore: You should have a look at the map sometime.
Hon BOB THOMAS: I should point out to the member that we saw the map the Premier
was running around the place with during May and June of this year trying to beat up the
State's rights and anti-Mabo issues. He always had that map with him. The Opposition
tried to get one from theibrary and was told that it was notable togetit off him. We
went to the Department of Land Administration and could not get it there because it was
not an official map. It was a visual aid that the Premier trotted out to scare people into
supporting the Government's anti-Mabo stance.
Hon NYF. Moore: it is easy to get a map showing vacant Crown land and reserves.
Hon BOB THOMAS: I do not think the Minister listens very carefully. I said a minute
ago that the Premier spent a lot of time trying to beat up this Mabo, issue. One would
have thought that, with the amount of Press coverage that he received in May, June and
July, that would have been a major issue in the polls. However, I can show members a
couple of polls which I saw at that time which indicated that he had very little effect and
was not able to stir the issue up into anything near to being the electoral winner that he
wans it to be. The Bulein published a poll on 26 October which was conducted on
15 and 16 October of this year. It asked a couple of properly worded questions - not
loaded questions - about the Mabo decision and its effect on Australians.
Hon W.N. Stretch: Are they the Australian figures, not the Western Australian figures?
Hon BOB THOMAS: Bill Stretch is too far ahead of me.
Hon W.N. Stretch: You said there was an Auntraliawide survey; or was it a Stazewide
survey?
The PRESIDENT: Ignore him.
Hon BOB THOMAS: The problem is chat Government members jump to conclusions.
They are not prepared to let anyone develop an argument.
The Bulletin poll asked a number of properly worded questions, not loaded questions, of
a sample of people throughout Australia. One of the questions asked was whether the
person being polled agreed with the High Court Mabo decision for Australia. Twenty per
cent of people agreed strongly with the decision and 33 per cent agreed with it.
Therefore, 53 per cent agreed or strongly agreed. Thirteen per cent of those sam pled
disagreed with the decision and a further 11 per cent disagreed strongly. Therefore
24 per cent either disagreed or strongly disagreed as opposed to 53 per cent who agreed
or strongly agreed. A further 23 per cent of the sample neither agreed nor disagreed.
The number who agreed was more than two and a half times that of the number who
disagreed with the Mabo decision. A State by State breakdown of that sample indicates
that 16 per cent of Western Ausnrlians strongly agreed with the High Court Mabo
decision and a fuirther 34 per cent agreed. Therefore, 50 per cent of Western Australians
support the High Court Mabo decision. Seventeen per cent strongly disagreed and 17 per
cent disagreed making a total of 34 per cent who are opposed to the Mabo. decision as
opposed to 50 per cent who supported it That was 1.5:1 in favour of the Mabo decision
in Western Australia.
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Another poll appears in today's The West Australian which was conducted by the
Western Australian Government on the Mabo issue. It was conducted for the
Government by West Coast Field Services based in Victoria Park. The figures in that
poll were substantially different. Of the 1 510 Australians who were asked whether they
approved or disapproved of Paul Keating's Mabo legislation, 45 per cent said they
disapproved. 25 per cent approved and 30 per cent had no opinion. I have informed the
House of those figures because I wanted to alert it to the loaded questions asked in that
survey. One of the questions asked was which of the two systems would the person
being surveyed support. Would they support Mr Keating's which Will allow for a large
part of Western Australia to be subject to permanent Aboriginal ownership to the
exclusion of other Western Australians or did they support the Western Australian
Government's approach which will allow for a continuation of traditional land use by
Aboriginal people but also allow for the land to be used for the benefit of all Western
Australians? If that is not a loaded question, I do not know what is. The pollster which
prepared and conducted that poll should be ashamed of itself for asking that question and
leading people to give the answer that it wanted to get. The fact that this State
Government has spent nearly $250 000 on the Mabo unit in the Ministry of the Premier
and Cabinet to produce that sort of tripe is an indictment of this Government.
It reminds me of a "Yes, Minister" show in which Jim Hacker was complaining to
Sir Humphrey that a poll seemed to be against a decision he had made, Sir Humphrey
told him not to worry about it. He said opinion polls could be used to lead public opinion
rather than record it. Remembering it is 15 years since I saw this program, Sir Humphrey
said to Jim Hacker, "What about conducting a survey and asking the following
questions?" He said that the Egyptian blockade in the Suez Canal would have a
significant impact on the economy of Great Britain; was that a good or a bad thing?
Obviously the person polled would say it was a bad thing. The follow up question would
say that only a tough stand by the British Government would protect British interests: did
the person agree or disagree? The person would obviously agre. The next point would
be that the British Navy was at its lowest level since the Second World War was that a
good or abad thing? The person would say it was abad thing, bearing in mind that the
Suez crisis was in process. The trump card would then be played. The person would be
asked whether he or she agreed with compulsory national service. Given the preceding
questions, it was incumbent on the person polled to say that he agreed with compulsory
national service because he agreed that an increase in military personnel was necessary to
deal with the crisis.
Anyone who reads any more into the poll conducted by West Coast Field Services other
than sinister motivation is deluding himself. For anyone to think that the information
provided is empirically correct or a good indication of public opinion on the Mabo
decision is wrong.
Hon N.F. Moore: Are you saying that public opinion is against the Government?
Hon BOB THOMAS, I will no: go onto that point because Mr Moore wants to talk about
the level of support for die State Government. I want to refer to a further poll conducted
on Mabo recently by The Australian newspaper. It asked people to nominate the
12 issues most affecting them. Mabo was nominated as the twelfth most important issue.
Obviously, unemployment and other living standard issues were of greater priority.
This reminded me of another poll conducted by the the Mining Industry Council about
six months ago in which people were asked, in both Western Australia and the nation as a
whole, for the most important issues affecting them on that day. Only thre per cent of
those polled in Western Australia said the Mabo issue, and the figure for the nation was
two per cent. Of the people polled, eight per cent indicated that Government decisions
were the most important issue, with a figure of four per cent for Australia. If four per
cent is apportioned to the whole of Australia, it would be two per cent to the
Commonwealth and two per cent to the States. If the resulting two per cent for the
Federal Government decisions were taken away, six per cent of people polled in this
State believed that Government decisions were the most important issue, and only three
per cent stated Mabo. Most people thought that economic issues such as unemployment,
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the standard of living and making ends meet were most imnportant. Any member opposite
who believes that die niolls support this Government's stance is deluding himself.
Members opposite must look closely at the way they have trated this issue. They should
read the letters to The West Australian on this issue to see from where most of these
letters have come. The letters in support of the High Court decision are coming from
traditional liberal Parry electorates. I have seen letters from Cottesloe, Nedlands and
Dalkeith supporting the decision. A large number of traditional conservative voding
electors will be offended by the Government's action on this matter. I refer t- the
statements such as the threat to backyards and that the economy will be thrown into
turmoil as a result of Mabo. Traditional Liberal voters will be offended at the simplistic
attitude taken by the Government and its scaremongering to improve its electoral
standing in this State. When this matter dies down and the Federal legislation is in place
and overrides the State legislation, the electors will find it very difficult to believe
another thing the State Government says as a result of the way it has conducted itself on
the Mabo issue.
I now share with the House some comments from the Australian Mining and Petroleum
Law Association Limited, in a bulletin released in June of this year, which reads -

Mabo is a decision which should be celebrated by all Australians as a clear
indication that the pre-eminent legal institution in this country is one with the
courage to reject unsound legal fictions, no matter how difficult that task may be,
and to give effect to the realities which once prevailed in Australia, and to those
which presently exist.

It is not fromn some left wing radical student newspaper released by a guild of
undergraduates bookshop. It was released by a respected mining organisation.
Hon Tom Helm: They have BHP, Shell, CRA, and all the prominent mining and
exploration companies in Australia.
Hon BOB THOMAS: Indeed. It is surprising that some people who would be expected
to share the conservative view of Mabo do not. Rod Madden of the Rural Action Group
said on the regional ABC news of 13 July that. 'There will be more farms taken from
farmers by banks over the next 10 days than will be taken off farmers by Mabo over the
next 10 years." He called on farmers not to go along with Court on this issue, as farmers.
had far more pressing issues in which to be involved. He referred to freehold and
leasehold land held by farmers.
I now acknowledge the lead that thr The West Australian has taken on the Mabo issue.
We became accustomed to that newspaper acting as a de facto Opposition when we were
in Government because of the ineptitude of members opposite. Since we have become
the Opposition, it is almost as though the The West Australian has done a complete about
turn and has become a de facto Government in the way it has treated that issue. I quote
the editorial from The West Australian of Tuesday, 13 July under the heading "Mabo
needs a statesman" -

Australia's political process is in danger of sinking irretrievably into a mire of
conflict as community leaders abandon the national interest in the Mabo debate
and burl personal abuse at one another.
Any trace of statesmanship in the current Mabo melee is conspicuously lacking.
Premier Richard Court shows characteristic intellectual aridity with his self-
serving calls for a referendum on Mabo. is action is matched by Aboriginal'
Affairs Minister Robert Tickner's decision to seek a ruling from the human nghts
commission on whether Mr Court's call is racist.

It continues -

Mr Court's call for a national referendum and his threat to hold a State plebiscite
if one is not forthcoming is an exercise in futility. WA voting alone on Mabo
would be an empty expression of opinion. It is hard to escape the conclusion that
Mr Court's statement is designed merely to drum up fear - a regrettable action
disowned as divisive by his party's federal leader, Dr John Hewson.

7920 [COUNCIL]



[Wednesday, 24 November 1993] 72

There was no need for Mabo to split the community. It had the potential to be a
positive influence on social development and Aboriginal relations but Mr Court
and others seem determined to stir up conflict.
Mr Tickner's action in referring to the human rights commission Mr Court's
referendum call shows how far removed the Federal Government is from the
concerns of avenage Australians that rational solutions be found to the
complexities of Mabo.
Mr Court's call should have been dismissed for what it was - a piece of blatant
political opportunism. Mr Tickner over-reacted by calling in the thought police.

The article goes on to refer to comments by Mr Rob Riley.
HON P.R. LIGHTFOOT (North Metropolitan) (3.12 am]n: I have not spoken this late
for some years, but I wish I had ingested whatever it is that gave the energy to
Hon Alannah MacTiemnan when speaking. As I progress, I will perhaps contribute to this
debate in a way that is positive and rebuts the negative side of the argument given by the
Opposition tonight. I do not know where Hon Bob Thomas gets his facts and figures
fromn. I can only assume that he runs his own newspaper. Having been a member of the
Australian Mining Peroleum Law Association for many years, 1 can assure the House
that AMPLA does not endorse the Federal Bill. Why would it?
Hon Bob Thomas: Did 1 say that?
Hon P.R. LIGHTOOT: It is a national mining petroleum law association. In order to
endorse a law such as that, one would have to say that the vast areas of land yet to be
explored for petroleum, hydrocarbons and minerals lie within areas that ame claimed, or
will certainly be claimed, by Aboriginal people. That includes such places as the Officer
Basin, the Canning Basin, and other smaller basins recently discovered by the Geological
Survey within those aforementioned basins. That means they would be denying their
members access 10 those areas if they endorsed the Federal Bill.
Hon Tom Helm: Tell us why.
Hon John Halden: Tell us about the British Colombian timber industry which was
equally stupid as you.
The PRESIDENT: Order!
Hon P.R. LIGHTFOOT: I do not think that type of comment is quite fair.
Hon Tom Helm: Explain why they would be denied access.
Hon P.R. LIGH-TFOOT: The reason is clearly set in history. In the Northern Territory,
of all the thousands of tenements applied for on areas held by Aboriginal title, very few
have been granted. If this land is tied up bynative tide, asit willbe under the Federal
Government legislation, very few areas will be open because of the negotiation system
and the power of veto that Aborigines will have. They will have the power of veto on
entry, not on whether t land can be mined. But that power winl stop the mining. Other
companies and associations throughout Australia have been ready to condemn the
Federal eml; I refer to the Association of Mining and Exploration Companies, Broken
Hil Proprietary Co Ltd, the Chamber of Mines and Energy, the Western Australian
Farmers Federation and Exploration ty Ltd, which one member opposite said endorsed
the Bill. What about the National Farmers Federation and Rick Farley? He is a long
time friend of Phillip Toyne, the notorious former Chairman of the Australian
Conservation Foundation. He is a long time left wing member of the Australian Labor
Party.
Bon Kim Chance: What about Andrew Robb from the NIT?
Hon P.R. LIGHTFOOT- Both talked of forming a business to assist the farmers. At one
stage Mr Rick Farley was a research officer, or otherwise employed by a Federal Labor
Minister. That is the big difference. Western Australia is a special case, and anyone
suggesting that the Federal Bill, currently wending its way rather quickly through the
Federal Parliament, does not affect Western Australia in a radical way, is simply acting in
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a traitorous manner towards this State. f do not believe that the residents of Western
Australia will look kindly on any members, particularly members from the goldfields, if
they vote against the Bil introduced in the House tonight.
Hon Tom Helm: Are you saying that ClRt has more rights than the indigenous people of
this State?
Hon P.R. LIGHTFOOT: That is ridiculous. We are talking about something entirely
different from what the member suggests.
Hon Tom Helm: You are saying that they should have rights to go wherever they want to
go. Nobody has that right.
Hon P.R. UIGHTFOOT: The difference I find rather hard to grasp is that a person who
wants to travel from Perth to Alice Springs needs four permits. Those permits are the
equivalent of visas. Therefore, one needs four visas to go through the country. This is
our wonderful island nation with no frontiers! That is not reciprocal; Aboriginal people
do not need permits to come into our country.
Hon Tom Helm: Explain what they are.
Hon P.R. LIGHTFOOT: They are pernits to enter Aboriginal land.
Hon Tom Helm: What about stations that have fences around them?
Hon P.R. LIGHTFOOT: I listened to a most disjointed contribution by Hon Tom Helm
tonight and apparently he still does not understand that the station country in Western
Australia under the Mining Act is vacant Crown land. As such, people can go on that
land for any lawful reason, such as anthropological reasons or for mining reasons if they
hold a miner's right. People do not need special permission to go on a station. The
minerals on a station belong to the Crown, and people do not need special permission
from the owners or managers to go on the nearly 40 per cent of the land in Western
Australia that is held under pastoral leases.
How did the problem arise? It arose in Western Australia because we had not
extinguished native title, and we had not taken up the land as freehold or land thai was
other than vacant Crown land. Western Australia comprises approximately 80 per cent of
land that could be claimed under the Mabo decision. There is no rebutting that. It cannot
be logically argued that it is less. The remaining 20 per cent of the land is predominantly
reserves, seven per cent of which is held for intensive agricultural purposes, such as
farming. We are in jeopardy. This State supplies 27 per cent of export income for the
nation. This State has in it one of the biggest, if not the biggest, diamond mines in the
world, and extensions of it could be in jeopardy. It has the largest iron ore mines in the
world, some of the biggest nickel mines, and some of the biggest goldrnining areas
anywhere in the world. It has the potential to produce many of the commodities I
outlined, as well as many others, including petroleum and gas.
Hion T.G. Butler: Are you suggesting that the Federal Bill will hinder tt?
Hon P.R. LIGHTFOOT: The Federal Bill does not cope and cannot cope with Western
Australian exploration. Talk about the extinguishment of native title! It should be the
extinguishment of exploration here and throughout Australia, and we will suffer as a
result. Those provisions are based on the colour of one's skin, and it gets under my skin
that in order to have such rights a person needs to have dark skin. That is an act of
racism in itself.
Hon Mark Nevill: Why support this Bill? Your support of the Bill is a contradiction.
Hon P.R. UIGHTFOOT: I am talking about the genesis of the problem. I support the
Bill. It should be applauded by all members just as it is supported by rational, clear-
thinking people in Australia. It was put together by four of the most eminent lawyers in
Australia, one of whom was Mr Colin Howard, QC, a barrister in Melbourne who is
indisputably one of the leading authorities on constitutional matters, both State and
Federal. Others were Mr Chris Humphreys from Maflesons Stephen Jaques; Bruno
Camari and Mr Sek Hulme. all with eminent careers in the law. Sir Ronald Wilson paid
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them a great accolade when he said the Bill would probably stand up to a igh Cowrt
challenge.
Hon T.G. Butler In the short term.
Hon P.R. LIGHTFOOT: The House should know that we have not been tardy in this
State in granting land to Aboriginal people. They have 27 million hectares of land in this
State already. For those who want a comparison, that equals the aggregate of Israel,
Portugal. Denmark, Holland. Belgium and Switzerland. It equals the combined area of
England, Wales, Northern Ireland and Scotland, where 56 million people live. We are
talking about 27 million hectares, equal to practically the British Isles, where 62 million
people live. We have been exceedingly generous. In Australia since 1788 we have lifted
up Aboriginal people from the sordid life they had. One cannot possibly believe that
Aboriginal people had an idyllic ife. That is no: true; it is not an historical fact.
Aboriginal people lived in the most primitive and rigid regime of any of the indigenous
people in the world, much more primitive than the original people of South Africa - the
Hottentots and the Bushmen; and more primitive than the Dravidians of India, the Ainu
of Japan, and die Morioris of New Zealand of which there are only remnants left in the
Chatham Islands.
Hon Mark Nevill: How about Gondiwanaland?
Hon P.R- LIGHTFOOT. It seems that members opposite are losing the argument simply
because their argument tonight has not been logical. It has been disjointed and some of
the semni-literate diatribe by Hon Tom Helm -

Hon N.F. Moone: Don't be so complimentary.
Hon Tom Helm: The Hottentts are relevant!
Hon P.R. LIGHTFOOT: And the Ainu in Japan - if I have not mentioned them. We
often compare ourselves with countries such as the United States which is roughly three
million square miles, about the same size as Australia, and settled predominantly by
European people. It has indigenous people in it, but in the whole of the United States -

Hon Cheryl Davenport: And they have land rights!
Hon P.R LIGHTFOOT: I will come to that. In the United States 24 million hectares of
land art set aside for indigenous people, and we have set aside 27 million hectares in
Western Ausilia alone. In the United States, something like 1.9 million Indians live on
reserves. Of the 48 mainland states of America, 19 do not have any reserves at all set
aside for native Americans, although they have indigenous people. In Canada, something
similar happens; it is -something like 10 million hectares set aside, apart firom the northern
wastelands, that have recently been granted to the Inuits and their three groups -
Hon Tom Helm: They are all heart!

Hon P.R. LIGHTFOOT: Those groups total about two million people and that country
has set aside some 10 million hectares of land. Western Australians have been very
generous to Aboriginal people. I do not want this House to swallow the guilt that has
been cast out by the bleeding hemr Australians and others, and in that guilt think that we
should do something more than we have done for Aboriginal people. Aboriginal people
are far better served by remaining as part of Western Australia and not seeking as a result
of the Aboriginal industry -
Hon Tom Helm interjected.
The PRESIDENT: Order! I ask Hon Tonm Helm to cease his continual interjections. I
have asked him to do that over and over again. I specially noticed that while members of
the Opposition were speaking there were relatively few inerjections. I do not mind the
occasional interjection but die persistent interjections interrhpt the process of the House,
and I must take action. I ask members to stop interjecting - and that includes Hon Sam
Piantadosi. When I am speaking he should not comment.
Hon P.R. LIGHTFOOT: We have been very generous to Aboriginal people. Most
Western Australians with any character have sympathy for Aboriginal people, but
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granting vast areas of land and economically emasculating Australia as a result will not
do Aboriginal people any good, because I have already demonstrated that they have vast
areas of land now - equal to several countries, in aggregate, in Europe. Enormous
amounts from the Budget have been spent on them. For instance, the Aboriginal and
Torres Strait Islander Commission had $ 1. l b as its budget last fiscal year to spend on
people of Torres Strait Islander and Aboriginal background, in addition to the other social
service benefits that other Australians received.
Pant of the reason, if not the whole reason, we suffered this pain and anguish over the last
few months and since the 3 June decision of the High Court in 1992, is the politicisation
of the Hfigh Court. I point to the appallig time when the Tasmanian damns issue came up
and the Federal Government, to its shame, used what the High Court said were valid
external affairs powers to stop development in Tasmania. It flew in the F.1Il military
aircraft over one of our States -

Hon Mark Nevill: Would you dam the Franklin River?
Hon P.R. LIGHTFOOT: Certainly not, but it was up to the Tasmanian Government to
make a decision about what it would or would not do. It was not up to the Federal
Government to interfere in what was rightfully, prior to the politicisation of the High
Court, a State issue, and to send in military aircraft over the darns to intimidate the
Tasmanian Government. It was an act of treachery which I did not think I would ever
witness in this country.
Hon B.K. Donaldson: Who was the Federal Minister for defence at the time?
Hon P.R. LIGHTFOOT: I think. Gareth Evans gave the go ahead.
Hon N.F. Moore: Biggies.
Hon P.R. LIGHTFOOT: He was called Biggies as a result of that. I also believe that
sooner, rather than later, the Federal Government should consider dividing ATSIC from
the Tories Strait Islanders. There is no ethnic tie between the two people. One is
Melanesian and one is peculiarly Australian and one is adapted to a far more advanced
style of life as opposed to, for example, the Aborigines of central Australia that I have
had much to do with over my life.
Hon Mark Nevill: Tell us about the time you heard God Sawe the Queen and you were
uplifted.
Hon P.R. LIGHTFOOT- I am flattered to find, by inference, that Hon Mark Nevili. has
read one of my speeches which I made, I think, some years ago. To take a few more
moments of the House's time, when I was in the western central desert area in the 1960s I
drove up to the Warburton Range School -

Hon Mark Nevill: This was on a camel was it not?
Hon P.R. LIGHTFOOT: Too many questions art coming; nevertheless, I am flattered
the member should bring up this matter. The children were singing "God Save the
Queen" in Pitjansjaijana
Hon Doug Went: It turned you to tears.
Hon P.R. LIGHTFOOT: It was a happy occasion, but I understand how it would turn a
morose person like Hon Doug Wean to tears. As soon as the President leaves the
Chamber, the intajiections start again. I do not believe this Government will be seen in
any other light but as the saviour of Western Australia. I think future generations will
commend us for what we have done and for what we propose to do. I think the Federal
Government will be condemned and that Mr Keating will be soundly thrashed at the next
election.
Hon Kim Chance: You said that last time and the time before, I think.
Hon P.R. LIGHTIOOT: I believe Mr Keating is somewhat unbalanced, not only in his
view, but also mentally. I am sure members opposite share a similar view. It is not
beyond the realms of political possibility that, as a result of this single action, Mr Keating
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will not see out his complete term. Members opposite know as well as do I that talk in
the corridoshere and in Canberra is that Mr Keating will not see out the term. The
sooner that man goes the better, for his seditious behaviour and the presentation of this
sort of disruptive legislation. Mr Keating's legislation of course is designed to rub out
those longitudinal boundaries that divide Western Australia from the Northern Territory
and South Australia and so weaken this State because, wider his legislation, the area will
be substantially black controlledL Members should not be fooled - they know and their
previous Minister for Aboriginal Affairs in another place said that Aboriginal people
should have their independence. They may not have been the exact words she used but
self-determination was the word she used. Self-determination brings with it
self -government.
Hon Kim Chance: Why?
Hon P.R. LIGHTFOOT: It brings with it special responsibilities and a certain measure, if
not a full measure, of economnical independence. If that were to happen -

Hon Mark Nevill: You are the one who talks about secession all the time. Why should
they not? Do you have some God given right?
Hon P.R. LIGHTFOOT. Hon Mark Nov11) represents an area which is fervent for
secession. Many of his constituents ring me and -

Hon Mark Nevill interjected.
Hon P.R. LIGHTFOCOT: Hon Mark Nevill lives in the city. Many of his constituents
ring and write to me on the subject of secession. In fact, in the 1930s Kalgoorlie voted
overwhelmingly for secession. Had the Government not changed at the time from a
conservative Government to a Labor Government we may very well have had a separate
State in Western Australia. Why should we not, with the type of destructive and
vindictive legislation Prime Minister Keating introduced with undue haste into the House
of Representatives? It rammed it through the House of Representatives and is pushing it
through the Senate. Why should the people of Western Australia not feel insecure about
a Government and a Prime Minister who is so isolated from the facts; who lives in the
City of Canberra and who has never in his sordid little pretentious life ever been to the
coalface or got any dirt under his fingernails. Why should Western Australians have any
rapport with that Federal Government or any rapport with Canberra? In answer to
Hon Mark Nevill, by and large, Western Australians look for more independence in
Western Australia. If that equates to secession, most Western Australians look to
secession. They are looking to it because of lack of leadership, both in the previous
10 years during the administration of the members opposite and, of course, federally
during these hard, harsh and unforgiving times through which Prime Minister Keating is
putting this State.
The Bill is a good Bil. It has been endorsed by a former High Court Judge, Sir Ronald
Wilson, and by other eminent barristers and solicitors. I believe, and accept. Sir Ronald
Wilson's word that this Bill will withstand the High Court challenge. I commend it to
the House because it is something that we desperately need. I hope, and even pray, that
we will get some sort of bipartisan support for this Bill. Itris not exclusively for the
interests of a conservative Government; it is not necessarily for the interests of big
businessmen; it is not just for the interests of Aboriginal people. The Bill is designed and
formulated for all Western Australians. It should have bipartisan support. I commend
the Premier, Mr Richard Court, for standing up to the bully boys in the east. There has
been all sorts of opposition. Having the tag of racist and redneck thrust at him, and
indeed at me, is not something he or I enjoy. I am sure the Premier does not enjoy that
either. He is immense in stature because of his opposition to Keating and his destructive
legislation for Western Australia. Keating will make us pay. I doubt whether there will
be a Labor seat left at the next Federal election because of Mr Keating's complete and
utter contempt for Western Australia. I believe that will be some justification for what he
has done if the Labor Party were to lose every Federal seat in Western Australia. I
commend the eml to the House and look for some support from that side, at least from
those in the goldflelds where Federal legislation introduced by the Federal Parliament
will cause so much havoc, heartache and pain for those people.
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HON SAM PIANTADOSI (North Metropolitan) [3.38 amn]: I oppose the Bill.
However, I was very interested in the comments of the previous speaker, Hon Ross
Lightfoot. He certainly has had a change of heart with respect to a number of comments
since he made his maiden speech some months ago. I guess, although we felt a bit
aggrieved at the manner in which the Government thrust this Bill upon us earlier this
evening, we should not have been surprised, if one read the maiden speech of Captain
Lightfoot -

Point of Order
Hon P.R. LIGHTFOOT: Hon Sam Piantadosi should refer to me by my correct name.
Hon SAM PL4NTADOSI: I believe he did some National Servce. I am not sure
whether I have mistaken the rank and whether [ should have acknowledged higher rank.

Debate Resumed
Hon SAM PIANTADOSI: History tells us bout a Captain Lightfoot, 100 years ago, or a
little longer, and some of the goings on that occurred in the outback then. It reveals some
of the goings on that occurred in the outback in those days. Earlier, Hon Mark Nevill
alluded to an incident 20 or 30 years ago in which Hon Ross Lightfoot heard "God Save
the Queent during his army training in the central outback. I remind the House of
statements made by die member in his maiden speech which conflict with statements he
made in the speech he just delivered. At that time, he spoke of the Aboriginal people's
culture and how civilised they were. He also mentioned t adjustments that needed to
be made by the Aboriginal community to bring them into line with the standard that he
considered to be the norm, because the Aboriginal culture was in the norm. He used the
term 'European" in that context, because he felt that the European culture was the only
one that had some resemblance to civilisation.
Hon P.R. Lightfoot: Did I say that - that European culture was the only one that had
some resemblance to civilisation?
Hon SAM PIANTADOSE: I am quoting from the member's maiden speech. I would be
happy to supply him with a copy of it
Hon R.R. Lightfoot: Why don't you read it directly?
Hon SAM PIANTADOSI: I am. I will refer to other remarks made by the member. At
that time, he referred to the Prime Minister as being unstable. At least he is consistent in
one sense.
Hon P.R. Lightfoot: Are you quoting from my maiden speech?
Hon SAM PIANTADOSI: Yet.
Hon P.R. Lightfoot: I said that the Prime Minister was unstable then, too, did I?
Hon SAM PIANTADOSI: Yes.
Hon P.R. Lightfoot: He has been unstable for a long time.
Hon SAM PIANTADOSI: If the Prime Minister is suffering from that disease, he is not
the only one:, the member opposite seems to be suffering from a dose of the same disease.
Hon Mark Nevill: Don't get down into the gutter with him.
Hon SAM PIANTADOSI: I will not get down into the gutter with him. I merely want to
remind the House of what he said to members in this Chamber.
Hon P.R, Lightfoot: Start. You haven't started yet.
Hon SAM PIANTADOSI: I will. He said -

Mr Keating is unstable. One cannot take 80 per cent of the most revenue
prroductive land and transfer it to black ownership or to the courts for an interim
period and expect investment to continue, the balance of payments deficit to
diminish, unemployment to decline or confidence in Australia to increase. The
reason that will not happen is that. ... the inconsistency section - states that where
State law conflicts with Federal law, Federal law shall prevail.

7926 [COUNCIL)



[Wednesday, 24 November 1993] 92

The member acknowledged that Federal law will prevail, and continued -

So we have the Aboriginal Heritage Act in Western Australia and the Racial
Discrimination Act enacted by the Commonwealth, and so long as the Aboriginal
Heritage Act does nor conflict with the Racial Discrimination Act, everything is
fine. Therefore, we are limited in what we can do in this place.

He acknowledged that the States ame limited in what they can do, and continued further.-
However, there is no question, and the judgment by the igh Court justices on
3 June spelt it out, that Federal legislation could be enacted, or in the case of the
Racial Discrimination Act, rescinded, and the problem would go away. We
cannot make the problem go away in Western Ausnrlia. We need to resolve this
issue in conjunction with the Federal Government.

It is amazing how people can change.
Hon P.R Lightfoot: I still go along with that.
Hon SAM PIANTADOSI: It is not what he had to say a few minutes ago. Where is the
consistency in the member's argument? He gets on the bandwagon to fall in line with the
rhetoric that is forthcoming from his colleagues. As well, he humbly follows his leader's
wishes. He does not want to upset Hon George Cash. However, Hon Ross Lightfoot
decided to change his story completely. That is what he said in his maiden speech at
4A43 pm on Wednesday, 23 June. He stated -

We need to resolve this issue in conjunction with the Federal Government If we
do not do that, there could be years of conflict. Members will recall that the
Mabo decision took 10 years to bring down, and also that shortly after that, vast
claims were made for the Kimberley which included claims on the sea and on
land.

This is another important statement that the member made -
I would like to think that we can have a rational conversation about this issue, but
I do not think it will be with the Prime Minister.

The member supports rational conversation. What were his actions when the Bill was
thrust at us at 9.00 pm yesterday?
Hon P.R. Lightfoot: Precipitated by you.
Hon SAM PIANTADOSI: Hon Ross Lightfoot did not support rational conversation, as
he indicated he did in his maiden speech.
Hon P.R. Lightfoot: I don't get your point. It mnust be late. I can't quite grasp what you
are up to.
Hon SAM PIANTADOSI: The member cannot grasp anything. He has made two
conflicting statements on the one issue in a couple of months. He has changed his mind.
He went on to say that he holds no guilt. He was consistent in that regard. Throughout
his maiden speech he hinted that there should be consultation and that the matter should
be resolved.
Hon P.R. Lightfoot: Yes. I still do, but it is impossible.
Hon SAM PIANTADOSI: When is the consultation on this legislation? Has that
occurred?
Hon P.R Lightfoot: There was consultation. If you recall, there were States' Premiers
and the Prime Minister and his staff acting in consultation.
Hon SAM PIANTADOSI: Where was the consultation on this Bill?
Hon P.R. Lightfoot: That is exactly what I am saying. It is a matter of history.
Hon SAM PIANTADOSI: Then was no consultation. The member cannot get his
information right- What was the consultation? If he so wishes, the member can interject
and I will accept it. When the eml was thrust upon us at 9.00 pm yesterday, was there
consultation? No.
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Hon P.R. Lightfoot: There was consultation between the States.
Hon SAM PIANTADOSI: I was referring to consultation between the Government and
the Opposition in this House. Obviously, rational conversation and cooperation should
occur not merely between the Federal Government and the Stare Government but also
between the Government and the Opposition in this Stare Parliament. Or is that not the
case?
Hon P.R. Lightfoot. Isn't this consultation - a debate? Debate equals consultation.
Hon SAM PIANTADOSI: I was right earlier when I said that the member is suffering
from a dose of being unstable. At this late hour, I will not canvass the matter further with
him because of his condition.
I turu to my maiden speech in 1983 in which I covered instances of discrimination that
occurred within Australia among many groups. [ also addressed the Whlite Australia
policy. One would like to chink that in the 1990s, 30 years on from the scrapping of the
White Australia policy, we would have come a long way towards being the one nation to
which members opposite have referred. No preference should be afforded to anybody.
Everybody should receive equal tatment. I do not disagree with that.
I will consider what has occurred in a number of areas wit respect to Aborigines. I have
done nothing to feel guilty about because I have nor committed any offences against the
Aboriginal people. However, there have been some tragedies in the past. In the not so
distant past we were dictating to Aborigines what they should do. We have talked about
assimilation and most of the policies are earmarked for assimilation. Hon Tom Helm
referred a number of times to missionaries and others telling Aborigines what to do. If
five different religious groups were working in an area, the Aborigines probably got five
different stories. However, they all wanted change and the support that served their best
interests.
Again, under this legislation, we will be telling the Aboriginal people in our communities
what they should do. However, there are a number of people in those communities who
are educated and who now have a public profile. They are prepared to speak out on
different issues and are prepared to take up those issues to obtain justice for their people.
We need to get away from the assimilation programs and our insistence on how people
should conduct themselves. We should ensure that we do nor destroy what is left of their
culture as Hon Ross Lightfoot would have us do. Again, I want to quote part of his
speech because of the disappointing line chat speech took. He said -

I am not saying that we should encourage the Aboriginal people to do away with
their culture and although some aspects of it have been modified other aspects
need to be modified.

Hon P.R. Lightfoot. Some are abhorrent.
Hon SAM PIANTADOSI: To the member.
Hon P.R. Lightfoot: And to you, too.
Hon SAM PIANTADOSI: That is part of their culture. Therm may be aspects of the
member's culture that many others, including some Aborigines, would have a point of
view about. What would the member say to them if they had the same opinion of him.
He would say it is too bad because it suits him.
Hon P.R. Lightfoot: It is a hypothesis.
Hon SAM PIANTADOSI: No, it is a statement of fact. He spoke at a function in the
northern suburbs which I also attended. He praised one culture and grandstanded to the
gathering at the time about having pride in their culture and fostering it. He had an
audience there. However, he suggested that we do away with this group altogether.
Hon P.R Lightfoot: That is not what you read out of my speech. You made that up. It is
very misleading.
Hon SAM PIANTADOSI: The member said that "other aspects need to be modified".
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Hon P.R. Lightfoot: You are going very close to misleading the Rouse.
H-on SAM PIANTADOSI: So chat I will! not mislead the House, I will read the whole
paragraph. He said -

As a civiilised nation I do not know whether we could accept Aboriginal culture in
its totality. It needs to be adjusted. I am not saying that we should encourage the
Aboriginal people to do away with their cultur.

Hon P.R. Lightfoot: Thai is a contradiction of what you just said.
Hon SAM PIANTADOSI: No, they arm two different groups. I referred to an audience
at a function in the northern suburbs which we both wtended. The member should get his
story together. He said further that "other aspects need to be modified" to meet his
standards. To be fair to the member, he was referring in that instance to corporal
punishment. I accept that. However, there are many other aspects of their culture which
have lasted for thousands of years but the member does not support, encourage or foster.
Hon P.R. Lightfoot: I did not say I wanted to do away with their culture.
Hon SAM PIANTADOSI: The member did. I agree also that what he found abhorrent,
many others would also find abhorrent. However, their tribal law worked well before
white law took over. Many of them were more worried about the bone being pointed at
them than they were about our justice system. Obviously, pants of their traditional
culture were not all bad because at least the young people respected their elders and
feared punishment that could be meted out to them if they transgressed in any way.
Not only Aborigines are having to fight to maintain their culture. Hon Ross Lightfoot
also referred to indigenous peoples in other countries of the world. We see on a regular
basis references in news articles to the Indians in the Amazon whose culture is being
destroyed. Their land is being degraded again by the same interests that figure
significantly in this issue; that is, large mining companies. We have been rather fortunate
that the excesses that have occurred in that country have not occurred here. In Brazil,
many of the Indian leaders have been assassinated and their villages have been razed. I
would hate to see that situation develop here with this legislation dividing the
community. I fear that tempers will become frayed. I hope that we will not end up with
the same things occurring in this country as have occurred in the Brazil conflict because
once it starts it will not go away easily. There are many examples worldwide of' the same
thing occurring. One of the things that has saved Australia is that the Aboriginal
community make up only a small percentage of the population.
Hon P.R. Lightfoot: It is 1.53 per cent.
Hon SAM PIANTADOSI: Had the figure been, say, 15 people of the total population, it
would have been a different story in many instances.
Hon P.R. Lightfoot: It would have been the samne problem as America.
Hon SAM PIANTADOSI: And South Africa, or close to it. The same problems may
have occurred as have arisen in other countries. Once a split occurs in a community, it is
very difficult to become one nation without division and with laws applying equally. We
must ensure that this legislation does not instil deep rooted racism and fears among the
community. The fallout of fear and prejudice has led to conflict in Australia in the past,
especially in regard to Aboriginal people. Compared with other places this has been on a
small wcale. However, these conflicts have arisen out of ignorance.
As a result of racial tension brewing at the time in the goldfields, deaths occurred. These
problems were compounded by the politicians and other leadens at the time, and the
conflict could probably have been prevented. We have examples from last century of ill-
feeling arising and the action of certain parties leading to slaughter. This occurred in
Tasmania. Not being around at the time, I must guess that a lot of these conflicts arose
from misunderstandings by either party. However, the end result cannot be
misunderstood, as entire groups of people were virtually slaughtered. We had our own
battle at Pinjarra, in which deaths occurred-, it is one of the more famous episodes, but
many isolated incidents occurred about which we will probably never know. Much of
130-11
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that conflict would have arisen from misunderstanding. The players in the game are most
important. The message we have delivered to the troops in the community is what this
Bill will mean. We listen to people's views to produce the right answers. Once we are
able to communicate to the community at large, we can avoid conflict.
Even though Aborigines comprise only 1.53 per cent of the population, we must consider
what has happened in other places. Young people have taken to the streets in taking up
the fight. Through the electronic media we were receiving at one stage almost daily
reports of what was happening in the townships of South Africa as a part of the struggle
for equality, and this involved conflict between the natives themselves. This conflict
arose through the advice given by different community leaders, who were probably
trying to take advantage of the situation. The Minister referred to this in his second
reading speech when he said that different groups among the Aboriginal communities are
trying to take control of land, and those who could probably have claim to the land would
be possibly in conflict. We must look closely at the legislation.
I wholeheartedly agree with Hon Ross Lightfoot's comments in his maiden speech that
c ;nisultation should take place. Considering what has occurred in this place today and
laszt night, and our inability to have consultation and to get together to review the
lz-gisladion in a sensible manner, we will have problems. This legislation has been thrust
upon us. If that has occurred in this House, how can people in the community trust the
manner in which the Government will deal with them? How can people trust the manner
in which the legislation is to be interpreted. The Government may guarantee that certain
things will occur, but they will be thrust on people who will have to cop it. Last night the
Government utilised its numbers to do the same thing.
Aboriginal people of different cultures living under different conditions have had things
imposed on them since white settlement. When have they had an opportunity to have a
say on this legislation? The Government says that ideally we should have no differences
and we should be one community. Where was the opportunity for Aborigines to be
involved in the decision making process? Again. I refer to what occurred in this
Chamber as an indication of this Government's attitude. In his second reading speech the
Minister stated -

... people have regarded such title to land as unchallengeable. They have
conducted their affairs accordingly, confident that land titles derived from the
Crown were secure.

The Aborigines would have felt much the same way when the first white settler arrived in
this country. They would have felt that the areas in which they lived was secured as their
traditional land. These people certainly lost all rights, and if they disagreed an easy
solution was available at the time; that is, through the barrel of the musket.
Hon P.R. Lightfoot: That is not true.
Hon Cheryl Davenport: It is true.
Hon SAM PIANTADOSI: Clearly, that was the justice that applied at that time.
Hon P.R. Lightfoot: Almost as many Aborigines are living today as there were in 1788.
Hon SAM PIANTADOSI: I should hope so; theme should be many more. Hon Ross
Lightfoot must agree that some 130 years ago many people looked upon shooting
Aborigines as a sport, like hunting foxes.
Hon P.R. Lightfoot: It was never true.
Hon SAM PIANTADOSI: Can the member prove that?
Hon P.R. Lightfoot: I can tell the member that it was never true. Theme is no historical
fact supporting that sort of atrocious statement. There is some folklore, that alone, which
gives credence to that view.
Hon SAM PIANTADOSI: If Mr Lightfoot can provide proof to the House for his
assertion, I will provide a public apology. There is enough written evidence about what
has occurred, especially in Tasmania, to support my comments in that regard. That was
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the justice. Hon Ross Lightfoot is a sportsman who rides honses, and I imagine if he had
lived a century ago he would have been quite at home on horseback, together with the
dogs, probably enjoying the sport. Obviously, some standards have changed since then
and the member cannot have the joy of participating in that royal sport.
The second reading speech states that the Bill gives legal protection to rights of
traditional usage without the need for any proceedings, declaration, determination or
registration. That is one of the area the Minister should look at and clarify, because ir is
misleading. The mining companies may have their sights on some of those traditional
areas, and in some instances the might of the mining companies may override the rights
of others - whether they be Aboriginal, or Australian of Anglo-Saxon or any other
descent. Thte problem is not unique to Australia. As I indicated earlier, ir is happening in
many other countries and probably one of the worst examples is Brazil. What protection
is there for people in those circumstances, where they do not have the resources to fight
the mining giants? The Aboriginal people have been in Australia for thousands of years.
People may disagree about the period, but estimates range from 40 000 years to 200 000
years. That is a significantly longer period tha white settlement in Australia. The
Aboriginal people held that land all the way through, and other people should not now
say because of the Crown, and the power of one community over another, that those
people should lose their rights. We must recognise that many indigenous people
throughout the world could cry foul at the loss of their lands, and could lay claim to those
lands. It just depends on how far back one wants to go.
Hon P.R. Lightfoot: AUl our antecedents were at one stage indigenous people.
Hon SAM PIANTADOSI: Exactly, but it does not make it right. It has occurredin many
countries. What would happen if everybody laid claim to the land their ancestors had
lived on? The fallout from the Balkans is another good example of modem day events
when people lose their land. The land is always carved up by someone else. The original
occupants may not have a piece of paper giving them tidle, but they were on the land and
it was their land. We can never deny thaL Surely, we should go part of the way to
addressing that problem by recognising that the Aborigines were here before us and were,
if not the owners, the people who utilised that land.
Hon P.R Lightfoot: We do recognise that.
Hon SAM PIANTADOSI: We do not. If that were the case, we should consider a
system of compensation for the traditional owners. The member said that the Aborigines
could not lay claim to that land because they were not civilised. He now disagrees with
that comment. The member said that the Aboriginal people had no records and they were
not civilised.
Hon P.R Lightfoot: Those are not my words.
Hon SAM PIANTADOSI: T'he member's words will come back to haunt him.
Hon P.R. Lightfoot: Some words may, but they are not my words.
Hon SAM PIANTADOSI: I am happy to obtain a copy of that speech for the member. it
is unfortunate, and a sad reflection on the state of mind of the member, when he cannot
remember things and some of the mistakes he. has made. In his condition he should not
point the finger at the Prime Minister suggesting that he is unstable. I do not expect
Hon Ross Lightfoot to remember what he said in his maiden speech, but two weeks ago
he made other remarks in this House referring to Aborigines as uncivilised. I remind the
honourable member that Julius Caesar went to the British Isles and civilised the tribes
living there at the time. Again, the member made a mistake when he spoke about people
being uncivilised. The people in the area where I was born were civilised before those in
the British Isles. We have a few years on the member in that regard. Before the member
points the finger he should make sure he has his facts right. He was wrong again, and I
was waiting for this opportunity to point it out to him. One of the oldest cities in the
British Isles is Bath. One of the reasons it was named Bath is that Caesar brought the
technology from Rome to provide communal baths for the natives of that country who
were uncivilised at the time. What is the difference between the occupants of the British
Isles then and the people now in Australia, whom the member refers to as uncivilised?
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Hon Derrick Tomlinson: I do not know that Boadicea will agree with you.
Hon SAM PIANTADOSI:- The wimp from Kalamunda has woken up. The easterly wind
has woken him, although he makes a better contribution when snoring than he does when
he opens his mouth. We would be happy to hear the member's contribution to this
debate, if he has his second wind. I congratulate Hon Ross Ughtfoot who had a go but,
sadly, although we hear many interjections from Government members, only one has
seen fit to speak on this legislation. That member forgot his earlier comments, but we
must take into consideration his mental condition. I am willing to assisr, if the member
wishes to see me later. A good friend of mine specialises in neurology. We will be able
to remove the particle that has caused the instabiliy.
I urge members opposite to be involved, to give reasons and to consult. Hon Ross
Lightfoot maintained we should do that. We should consult with the Federal
Government. Because we are the parliamentarians in Western Australia some
consultation should take place. Many statements have been made and much has
happened over the last 10 days in this place. Relationships have become strained as a
result of people imposing their will on others. It is the same situation with this Bill. The
sheer weight of numbers indicates what the situation will be. People have spoken about
consultation, but we have not seen any consultation. The people in the community have
seen the Government's actions; the evidence is there. We need to be aware of statements
in the media made by many people about the conduct of the Government when it forces
its will on this Chamber and on the State.
I urge members opposite to heed Hon Ross Lightfoot's call to conIsul We have some
time before the gag is applied I would like to see sonic consultation - as would many of
my colleagues and other people in this State. Hopefully the Bill will be improved as a
result of consultation.
HON KIM CHANCE (Agricultural) [4.22 am]l: I will be opposing the Bill, but before I
proceed to do that I express my genuine appreciation of the speech made by Hon Ross
Lightfoot on behalf of the Government. It is refreshing to have a point of view expressed
by a Government member on such matters, even though I did not agree with everything
Hon Ross Lightfoot said. Nonetheless, it was refreshing to have a point of view so
clearly and amply expressed.
I should mention two matter raised by Hon Ross Lightoot, although I did not intend to
make them pan of my speech. First, I am not sume whether it was that member or another
member by way of interjection who referred to the situation in Canada. Someone
referred to the Province of British Columbia, where the native tidle situation is
interesting. Canada went through a period of recognition of native title. Two parts of
Canada held out from the mainstream process of native title adopted by the balance of the
country. It was a gradual process, unlike the process in this country. In Canada, native
tide occurred in four or five different lumps rather than one immediate recognition. Two
parts of Canada were late in adopting the process, one being the northern half of the
Province of Quebec because of problems with the Legislature. I wish I could refer to
some dates but I do not have my notes with me.
The Province of British Columbia was much slower than the rest of the country in
picking up native title. The largest part of British Columbia is forestry country. The
broad acre areas of that forestry country are the most sensitive areas of land use in respect
of native title. It is an area where some of the real problems have occurred. That point
has not been mentioned in the context of this debate. Leaving aside the forestry country,
British Columbia has some real problems in addressing native title. Some real economic
problems have been caused directly by that country's commitment to native title, simply
because British Columbia was the last province to recognise the process. As a
consequence, it has faced some real difficulties because it has had to catch up with the
huge backlog of claims, as well as face legislative problems. Although I do not regard
myself as an expert on the Canadian situation, I regard it as a warning for Western
Australia when it seeks to stand away from the process being undertaken by the rest of
the nation. We could face the same problems as British Columbia. Some research needs
to be undertaken in this area. I do not say that because it happened ink Canada it will
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happen here but ir is an issue that the serious researchers will need to consider in order to
determine whether those problems still exist
Another issue raised by Hon Ross Lightfoot related to the recognition of native title in
the United States. If the Canadian process of recognition of native tidle was erratic, the
recognition of native title in the United States was much more so, even though it was a
gradual process and less lumpy than the Canadian one. Recognition of native title in the
United States has a very spotty reputation. It was represented by a series of treaties
signed between the United States Government and the various Indian nations in various
parts of the United States over a long time. Most of the treaties were broken by the
United States Government and later re-signed and renegotiated at much lower levels than
the initial proposals. If any country has legislatively treated its indigenous people worse
than Australia, arguably the United States would stand up as a reasonable bet.
Nonetheless there was always recognition of native tide in the United States. Today
there is very significant recognition even though the land area is not vast. I think
Hon Ross Lightfoot said there are some States in America which give no recognition -
and that is likely to be correct. That has come about as a consequence of the matter being
dealt with by the Federal Government in the United States rather than by the States
individually. For example, the Sioux or Cherokee nations may have claimed any
significant part of the United States, and that may include four or five neighbouring
States; and there may be no allocation of land to that nation in those States, simply
because of an historical fact relating to an earlier treaty, or much less likely because of
traditional association of the nation with the patch of land. I think that, with the
exception of the Sioux, that would not be the case because in most cases the Indian
nations were moved far from their original habitats. Probably the Navaho from Florida
were moved further than any other Indian nation in the United States. I think they ended
up somewhere near New Mexico. Nonetheless, I was interested that Hon Ross Lightfoot
raised that matter because it leads us to the point of how the early British colonists and
their successors in the United States Government dealt with the question of native tidle.
I am extremely proud to be an Australian. Some of the qualities we regard as particularly
Australian make up the nature of our national psyche. One of the things for which I ami
most proud of Australians is their tolerance. We often regard ourselves as fairly
intolerat people. That is a matter of human nature. They are intolerant people, but by
the standard of other people, Australians can accept a fairly wide range of views and a
fairly wide national outlook. The fact that, as a basically European nation, we have
accepted a very wide range of nationalities within our boundaries as migrants is an
indication that we are not the most racist people on earth - racist certainly - but not the
worst. We have always been prepared to give people a fair go. That is so, even given
our national fault - I suppose an annoying one - of the tail poppy syndrome. Although it
is annoying, that syndrome has another side; it is a two-edged sword- The other side is
the support for the underdog. Australians love to support the underdog.
There are no underdogs who need our support more than the Australian Aboriginals.
There is no group of people, however we might think about other racial groups in
Australia, that most need or have earned the support of the rest of Australians than the
Australian Aboriginal. I am deeply ashamed that the Parliament of Western Australia has
failed to allow the best possible debate on a matter which has been one of shame for all
Australians. We have had our debates: it is now after 4.30 am. We could have had a
much better debate. I think it was important for all Australians and for Western
Australians in particular, both Aboriginal and non-Aboriginal, that the debate on this
matter should have been the best we could have had- We have done the best in the
circumstances that were provided. We could have done it very much better.
As Hon Mannab Macflernan has told us, there was no reason for us to have the debate in
this manner. We had reason to believe we would be able to debate this matter next week.
1 a the first to admit I have not read the Bill we are debating. I have certainly read the
second reading speech and been to a number of briefings on the Mabo issue. However,
they related mostly to the Commonwealth legislation. I have not read the Bill with which
we are now in an advanced stage of dealing in the second reading debate. I could have
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certainly read it; I have had a copy of it. But when we are dealing with major legislation
we are entitled to say that we will deal with one piece of legislation before we go on zo
the next. I thought I would have had the coming weekend to make myself conversant
with the Bill itself, apart from the native title issue. As things transpired that was not
possible and I am deeply disappointed in that. I wanted to do justice to my contribution
to this debate. I am afraidlIwill not be able to dothat.
Those comments are not a reflection on the Government's native title Bill, but on the
atrocious manner in which this Bill has come into this House. I am amazed by the sheer
incoptnce of the Government in this matter. It faced a situation where it would have
a dificult enough job convincing the people of Western Australia and the people of
Australia - probably most important of all - the people of the rest of the world that they
were fair dinkumn about trying to improve the lot of Western Australian Aboriginals. It
was going to be difficult enough for the Government to prove that it was interested in
improving the welfare of Aboriginals and that it was not acting in the interests of some
cheap populist ideology. To have introduced the debate on this Bill in the way it has and
justified the means of that introduction in the fraudulent manner it has, has destroyed any
hope of giving this Bill and the Government's intentions any credibility. We were happy
to debate the Government's Bill - even looking forward to it. I certainly was and none
of us were looking forward to debating this Bill as much as Hon Tomn Stephens who,
because of the unusual manner of the introduction of this Bill, has not had the
opportunity -

Hon N.E. Moore: He was suspended from the House.
Hon KIM CHANCE: He has spent months preparing for this debate and it is of deep
regret to me that he is not able to contribute to it. We may not agree with some important
aspects in the Bill. However, regardless of that, it is a historic Bill because it is the first
time, to my knowledge, that the Liberals in Western Australia have introduced legislation
which has made some concessions to addressing the needs of Aboriginal people. It is
sad, but it is sadly predictable, that this Bill, with the meagre provisions it has for the
furtherance for the cause of Aboriginal people, has come about only because the
Government had no choice. I suppose in its pathetic way it felt ic could somehow
frustrate Commonwealth legislation and the common law of our country and the
decisions of the supreme law court of our country.
Hon N.E. Moore: Law making court is it not?
Hon KIM CHANCE: The Minister makes an interesting point. I was not going to spend
much time on castigating the Government for the manner in which it has sold this Bill -
not so much sold - but denigrated what the Commonwealth was trying to do in response
to the High Court's judgment. I was not going to mave on about people's backyards, but
one of the things -

Hon N.E. Moore: I am asking you about the High Court's role.
Hon KIM CHANCE: One of the things that has really annoyed me is the myth that the
Premier, Bill Hassell and others have perpetuated ad nauseamn that the High Court has
made a law. We are now well into the second reading debate and a Minister of the
Crown is telling us that the High Court had made a law. The High Court does not make
laws. Probably the worst expression of this myth - I think it came from the Opposition in
the Commonwealth Parliament - was when they said, "Parliament makes laws. The High
Court should not be allowed to." The High Court does not make laws. In this case, the
High Court made a judgment on a matter which was put to it by Eddie Mabo versus the
State of Queensland. It made a judgment on the common law of this country. It handed
down a determination of what common law rights existed for the Meriamt people. What
came out of that may have been a bit of a surprise to some people. But, when one thinks
about it, it should not have been. The concept of terra nullius - fundamentally, that is
what the High Court decision was all about - was always a fraud. We all knew that We
did not need the High Court of Australia to tell us that it was a fraud.
Hon N.F. Moore: But we had other courts that ruled it was not a fraud.
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Hon KIM CHANCE: I will be interested to read their judgments. Nonetheless, there
were already people in Australia when the Europeans arrived. Any concept of how
British colonial law worked in respect of people who were already in a country will teli
one that in every case of which I am aware British colonial law recognised the native tide
of the people who lived in that country. The highest expression of that was in New
Zealand where, before a single acre was taken by the British colonial settlers, an
agreement was signed - again an agreement, as in the United States, more honoured in
the breach than in the observance. Nonetheless, a treaty was signed. Whether the treaty
was later broken or the miust of the people who signed it was betrayed is irrelevanL. The
fact that a treaty was signed is an indication that there was a recognition of ownership
before the colonial settlement
Hon Derrick Tomnlinson: With the guarded proviso surely that the Maori wars preceded
the Treaty of Waitangi, and there had in fact been British settlement before the Maori
wars.
Hon KIM CHANCE: I thank the member. I acknowledge that Hon Derrick Tomlinson
knows far more about that aspect of the settlement of New Zealand than I do.
Nonetheless, there was a signing of the Treaty of Waitangi at an early stage.
The Hfigh Court of Australia, our supreme authority in law, has made a determination that
under prescribed circumstances indigenous people have the right of ownership of vacant
Crown land in their own country. The High Court decision is not a radical decision, nor
is it in any way unusual when considered alongside the precedents established in other
jurisdictions which were also former British colonies - India, New Zealand, the United
States and Canada. All of those jurisdictions and others recognised in one way or the
other that, due to prior occupation of lands, a pre-existing ownership of land existed
which had to be recognised by British colonial law - law which became later entrenched
in every one of those countries. Why this precedent was ignored by the British colonials
in our own country is a mystery to mue. Other people may have their own views on it.
Although the mystery may be interesting, in terms of this debate it is entirely irrelevant
since the determinations of the High Court in 1988 and 1992. The law of this land is that
native title exists. That is the end of the story, whether members opposite like it or not.
What is left is to address the judgment in some form of Statute to determine how those
rights are to be applied.
In 1992, the Hligh Court decided that Eddie Mabo and his people were entitled as against
the whole world - which includes the Government of Western Australia - to possession,
occupation, use and enjoyment of these lands. We now acknowledge quite clearly that
the concept of terra nullius was a total legal fiction. It was foisted on the Aboriginal
people of Western Australia and of the nation. A proper and just land management
system cannot be sustained if it is based on a lie. Terra miulflus is a lie. The Bill seeks by
a form of trickery - by a play on words - to attempt to sustain that lie. That is the failing
of this Bill.
If people doubt that Aboriginal people had forms of tide and had custody over certain
parts of the land, they need only to refer to a chapter of the Seaman Aboriginal land
mnquiry, which gives clear evidence of the customary tide which Aboriginal people had in
the State of Western Australia. In order for Tortes Strait Islander or Aboriginal people to
make a claim for native tide as a result of the High Court decision, certain prerequisites
must be met. They must be able to prove that they have had continuous use and
occupancy of that land since colonisation. They must be able to prove that they have
maintained their traditional laws and customs and that native tidle has not been
extinguished by some colonial or State Government exercising the power of Statute. It is
very clear from those prerequisites that little valuable land within Western Australia
could be subject to successful native tidle claim.
Hon NF. Moore: How do you define whether the land is valuable or not?
Hon KIM CHANCE: The valuable land is the land that the white people have.
Hon NYP. Moore: How do you decide whether the land is valuable or not?
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Hon KIM CHANCE: I did not think that we would get into a lecture in economics.
Hon N.E. Moore: You were saying that little valuable land was involved.
Hon KIM CHANCE: Land which is valuable is land which has, or has the potential to
have, a high rate of economic return. Land which is not valuable is land which does not
have the potential to have a high rate of economic return. There is very little land which
I describe as valuable land that can be subject to a successful land title claim.
Hon N.E. Moore: That is the fundamental flaw in your argument.
Hon KIM CHANCE: Perhaps the Minister might tell me why?
Hon N.E. Moore: Because all land has the potential to be significantly valuable.
Hon KIM CHANCE: I think I know what the Minister for Education is getting at. He
may well have a point in respect of some types of land such as land that may contain a
potential mineral value. That is not a matter of concern with this legislation.
Hon N.E. Moore: I know it is not. That is half the trouble with your argument.
Hon KIM CHANCE: Thiere is nothing in the Commonwealth legislation which will
prevent the exploitation of minerals. There is nothing in the Commonwealth legislation
which grants ownership of minerals to anybody but the Crown. The Crown is the owner
of the minerals and it always will be.
Hon N.E. Moore: That is also the situation in the Northern Territory. Have a look at
what is not happening in the mineral industries there.
Hon KIM CHANCE: I hope that as part of the Minister's contribution to the debate he
will tell us what has happened in the Northern Territory because perhaps it is an
extremely important factor in this debate and we want to hear about it.
Hon N.E. Moore: l am sure Mr Campbell will tell you about it.
Hon KIM CHANCE: Mr Campbell is entitled to his view. It is my contention that we
are not talking, as the Government may wish to indicate, about the wealth of this State
suddenly being handed over to Aboriginal people. Members opposite can talk about
what they see as valuable land if they like. However, the farmable land is already taken
by white people and that land which is of any pastoral value is also already taken by
white people although, fortunately, in the last few years. some Aboriginal people have
also taken over leasehold responsibilities in the pastoral industry. Thiat land which is left
to some extent is covered by mining leases and, after over 100 years of mining in this
State. a fair bit of the mineralised area of Western Australia has already been identified.
However, even those mineralised areas which have not been identified still remain within
the power of the mining industry to access. In fact, about the only place that the mining
industry finds difficult to access is national parks. For the Government to put forward the
proposition that we are about to hand over the wealth of Western Australia to the
Aboriginal nation is for it to totally misrepresent the High Court's decision and the
possibility about which land claims may be successful. I appreciate that many land
clams may be made. There are some land claims that are already on the books.
However, I regard some as foolish and highly unlikely, if not impossible, to succeed.
It is most important, however, to recognise the symbolic significance of the High Court's
decision because it has finally established the truth. I think the truth - I have indicated
this before - was really known to us all. It was simply denied by our legal system. The
truth is that, for 40 000-odd years - in an earlier debate, Hon Ross Lightfoot told us for
possibly even 60 000 years - this land has been inhabited by the indigenous people prior
to the arrival of the white settlers. The indigenous people lived under their trditional
laws, and their cultural and land tidles systems were well established. That culture was
attacked when those Aboriginal people were driven from that land by white settlers.
when their population was decimated and the Aboriginal culture was trdden on and
called into question. We saw the Aboriginal culture being called into question in this
House recently.
The High Court's decision recognises a just place for Aboriginal people in this country.
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The Bill seeks to deny that. It seeks to totally undo the High Court's Maho decision.
One of the arguments used by the Court Government and by Bill Hassell and other critics
is that somehow the High Court intended that the judgment would apply only to specific
applications made by Mr Eddie Mabo and his people and only in the Murray Islands.
Even some of the conservative commentators, Colin Howard for one, have indicated
clearly that this decision was not meant to be restricted to the Murray Islands. Colin
Howard has said that it is clear that the court was deliberately making a major change in
the law and intended it to be a general application. I do not think we should hear
arguments from the Government side this morning to the effect that this decision by the
High Court was never intended to apply to the mainland. I do not believe it is a
debatable issue any more.
The High Court judgment issued a challenge to all of us. I know that I have had to think
long and hard about what it all means and how we balance one factor against another. I
have some sympathy for the Premier and the Government in trying to make judgments
about how the future of Western Australia will be affected by this decision. It is not an
excuse to deny that the judgment exists and we saw a bit of that. However, those same
difficult choices have had to be made by probably all of us with an interest in the issue.
The Premier and the Government and indeed the Opposition of the Western Australian
Parliament face a far more serious soul searching exercise than most.
It seems clear in looking at the way this Bill is structured that that challenge was too
much for the Government. It has chosen time and again to repudiate the notion of
common law. At least until recently it chose to repudiate the notion of native tidle being
conferred. It has insisted until recently that the High Court has somehow acted
illegitimately. In doing so, it has not only exposed its quite stunning ignorance, but it has
also undermined respect for the High Court and I believe that respect for the High Court
is essential to the proper running of our community. The High Court has acted properly;
whether we like its decision is irrelevant. It has acted within its power and we need to
understand that. However, this Government has attempted to contradict that decision and
to denigrate not only the High Court as an institution, but also the judges themselves.
How can a Government which seeks to uphold law attack the role of the High Court?
That is precisely what we have seen this Government do.
It is appropriate for the Government to put reasoned arguments before the public as to
why it disagrees with the decision. Theme is no problem with that. However, we have
hardly seen a reasoned argument from this Government about the legal technicalities on
which one might disagree with the High Court's decision. What we have seen instead is
a smear campaign against the High Court and some of the judges because of their
determiination and because that determination does not suit the political interests of the
GovernmentL That approach, to call into question the authority of the High Court in this
country, is walking on very shaky ground. If the Government cannot mount a proper
legal argument in putting its case before the court, it must realise that it is wrong. The
Government is tryig to uphold a lie and not recognise the truth of the High Court
decision. Also, although the other jurisdictions have had to deal with this matter, and the
Federal Goverunent, States and Territories have all disagreed, they have all been able to
accept the challenge of dealing in law with a decision to provide common law title. This
was to provide a mechanism to give effect to the Mabo decision.
The National Farmers Federation is a bastion of conservatism, which has spawned
Sir Donald Eckersley, a former Country Party candidate for the Senate; Sir Stanley
Buniton, a staunch member of the Melbourne Club; and a Liberal Party fiaontbencher by
the name of Ian McLachlan has had some involvement with that organisation. Andrew
Robb, the current head of the Liberal Party, was a chief executive of the NFF. Major
General Whitelaw, not a noted leftie, is also a former chief executive. That organisation
is hardly the Newcastle branch of the Waterside Waiters Federation, but it has said it can
live with the Federal legislation.
The Federal Government and the other State Governments have spent the last nine
months in a concerted effort to deal with the many legal questions raised by this
legislation. We have always agreed that the legal and ethical questions are complex.
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Same Governments have spent time dealing with legal questions in an attempt to ensure
that any uncertainty about existing titles is removed. They have attempted to ensure that
debate ensues and that a decision is made. That is sometimes uncomfortable and difficult
for the community. What was our Premier doing when this process was taking place?
He was telling people that their backyards were going to be challenged. That was really
addressing the complex problem!
Han Cheryl Davenport: It was responsible management.
Hon KIM CHANCE: Claims of losing backyards is not dealing with the complex
questions of management of our State. Other people have consulted Aboriginal people,
and mining and other industry groups. Other State Governments have circulated
discussion papers, one involving a White Paper and a discussion paper to rebut the myths
as they appeared. The myths principally arose from the Western Australian Government.
The other States have been tryig to outline the key points and elements of this
legislation which they see as a proper response. Not all States have been agreeing with
everything Mr Keating has been saying on the issue. In fact, some considerable conflict
has arisen, but that was always going to be the case. However, the difference is that the
other States have found ways of accommodating a national solution to a national
problem.
The Commonwealth legislation is now before the people of Australia for examination
and for the deliberation of the Commonwealth Parliament. I contrast those actions
sharply with what has happened in Western Australia, and not only has the Government
failed the challenge, but the Premier and his Government have constantly been at odds
with the rest of the world. Some would have it that this Governiment is defending
Western Australia against the tyranny of Canberra, but that is just cheap populist rhetoric.
Unlike the Premider of this State, the Prime Minister and his officers and Minister have
consulted and provided detailed information to the many interested parties who have
concerns on this matter. The Commonwealth Bill reflects very closely the detail of those
discussions and papers circulated through the community. The legislation before this
place is a disgrace.
Hon Derrick Tomlinson: You should read it first.
Hon KIM CHANCE: I wish I had had the opportunity to do so.
Hon John Halden: It is difficult to do that in 20 hours, but thank you for the advice.
Hon KIM CHANCE: We will take the opportunity as we go through the Committee
stage of becoming more familiar with the Bill. If I find the legislation provides the
answers that I hoped to find in the second reading speech, I will be the first to say that I
was wrong.
Hon Derrick Tomlinson: Have a close look at clause 7 - digest it
Hon KIM CHANCE: As a result of a shift in the Premier's and Government's position,
this process has never been consistent. On the other hand, the Federal Government has
been consistent at least regarding its goals; namely, to come to tenms with the High Court
decision of Mabon v the State of Queensland. The Commonwealth's goal was to remove
the lack of certainty surrounding some of the issues, and in concert, at least as far as
possible, with the other States to provide an application of native title through the country
while securing economic certainty. However, the Premier appears to be still questioning
the validity of the High Court decision.
[The member's time expired.]
HON J.A. COWDELL (South West) [5.07 am]: I oppose the reading of the Bill a
second time. The BWl has been brought before us in the dead of night and it is now
almost dawn. This Bill highlights the moral bankruptcy of the Court Government in this
year of grace, 1993.
We have had a vigil at the doors of this Parliament for the last 15 days in an expression
of concern about this Bill which extinguishes native title in Western Australia. That vigil
was led by Reverend Neville Watson, a banrister and solicitor, and a minister of the word,
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as opposed to a Minister of the Crown. How apt that the son of the late Sir Keith
Watson, a stalwart of conservatism in this House, should be the prophet at our door - a
veritable latter day Nathamt or Elijah.
I have taken the opportunity on a number of occasions to join with those engaged in the
vigil on our doorstep. I was pleased to see on one occasion among those in attendance
the former royal commissioner, Sir Ronald Wilson, a former Justice of the High Court of
Australia, an appointee of the former Court Government, and the current Chancellor of
Murdoch University. Many other persons of distinction who have been at our doorstep
representing a whole range of creeds and faiths. They have joined in this vigil. They
should be heard. There have been those who would be there in spirit. I remember over
many years having discussions with Bishop Frewer who had been made Bishop of North
West Australia in 1929 by Charles Owen Lever Reilly, and the arguments he put over the
years for a just land settlement for the Aboriginal people of Western Ausralia. The
bishop sought over many years in his term from 1929 to 1965 to protect his Aboriginal
flock against the tide of pastoral opinion prevailing at that time.
I will bring to members' attention some comments made during the thre day vigil on our
doorstep. Very briefly, on 15 November the Reverend Neville Watson said -

The prophets occupied a unique role in Israel. Their role was to remind the
monarch that power was not the ultimate value, that justice, love and mercy lay at
the heart of life. And so Nathan, seeing the blatant misuse of power by King
David, tells a story - and what a story it is.

That story is in 2 Samuel 11. To continue with the Reverend Watson's commentary -

It is a story of David's day and it is astory of our day. It is the story of greed,
covetousness, avarice - call it what you will - and it always seems to be there in
the backroud...
The power of preed, the fact that it is so often a controlling interest in our lives is
recognised in those fundamental laws of society ...
And until this fundamental fact is recognised then I see little hope within the
ruling system. It is what we will be looking for tonight in Mr Keating's speech.
We will look with interest whether his bill reflects what he said at Redfemn, that
we "rook the traditional lands and smashed the taditional way of life ... we
failed to make the most basic human response and enter into their hearts and
minds". We will look to see whether his bill reflects this attitude for without it
everything else is window dressing for greed. You can talk about economic
development, welfare of the State, certainty for mining - but in the end it is just a
cover up.
Terra nuilius was a fiction to cover preed.
Mr Court's little blue pamphlet is a literary fiction to cover fundamental
greed.

Indeed, the Reverend Watson did see more hope in the Prime Minister's address to the
nation than in anything contained in the little blue pamphlet and, of course, the address
by the Premier in another place when introducing this legislation.
I refer, secondly, to the Reverend Nevifle Watson's observation with respect to 1 Kings
21.,when he said -

Who said the scriptures are out of date. Hem is a story which is almost line ball
with the present day. It is a story which speaks for itself and I am reminded of
Noonkenbali when we allowed it to do just that. In those days gatherings of
protests were banned. Under the infamous section 54B of the Police Act inserted
by the then Police Minister Bill Hassell you weren't allowed to hold a public
meeting without permission. Free speech was far too dangerous a right to be
tolerated -

Hon NEF. Moore: That is rubbish.
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Hon l.A. COWDELL: It continues -

But religious services were an exception, so we held a service in Forrest place and
simply read the story of Naboth's vineyard. We didn't need a speaker, we didn't
need a sermon, we just read the story - so relevant and pertinent is it to our
situation today.
And, surprise, surprise the title of Naboth and his family to the land is
extinguished by the powerful king. And how is it done? It is done by lies and
misinformation. Naboth is disposed of and die land is taken over by the King.
There has been to quote an advert in the West "a fair and equitable end to die
uncertainty"
"Like hell it is!" says the prophet of God. He confronts die king and says "This is
the word of the Lord: Because you have sold yourelf ... because of your double
dealing, I shall bring disaster on you". ..
Could you have a story which is more relevant to die present situation? It is
precisely what is going on right now. And I leave you to identify the King, and
die "unprincipled rogues" who are spreading misinformation.
I leave it by saying that history does indeed have a way of repeating itself. Ihe
story of Nabadi's vineyard is being repeated right here and now. And somehow
we have to make it clear.

Indeed, the vigil on die steps of Parliament House tried to make that clear, although not
in the manner in which others make their views clear, either in the Gallery of this place or
in large demonstrations on die steps of Parliament House. The final comment made on
16 November as a part of the 15 day vigil was -

And the bill before the house today does not do justice and make peace. In fact, it
does precisely die opposite. In the name of economic development, it drives the
wedge of division further and entrenches it in legislation. And, what is even
worse, it is devious and dishonest. It purports to do things but in die end die
power rests with the Governiment of die day - where of course it has always been,
manipulated as it is by vested interests and their self serving rhetoric.
This is a black day for W.A. and I close by quoting the words of the leader writer
of the West Australian - hardly a newspaper which could be described as
"radically left.". The West Australian sees the position clearly ... the excellent
editorial .. . entitled "A Black day for our future".
"Premier Richard Court's plan to extinguish native tidle will herald one of die
darkest periods in Western Australia's race relations. What Mr Court proposes
amounts to a second white invasion. This time he also wants to appear as die
benign colonialist, but his emerging proposal will trample Aboriginal rights just
as surely as asettler with agun in 1829. .. "

That concludes the comments on 16 November. Very few of us in this day and age have
the opportunity to undo the sins of our forebears. In this generation we have an
opportunity to make an act of atonement and to redress an inequality. Of course, I am
aware of the arguments put forward in the debates about quality and inequality.
Somehow, it is a matter of equality that we draw a line, at 1950, 1970 or 1990 and say we
will ignore everything that happened before that date, and everything after that date must
be equal.
So, equality means that we ignore the alienation of all the best Crown land in this colony.
as it then was, or State, to white settlers in die nineteendi century for nothing or next to
nothing; we will ignore all that, and forget that, and say that equality means where we
give equal amounts of land to Aboriginal people of Western Austraia and white people
now. That is not a matter of equality. Equality is a matter of maing grants to the
Aboriginal people in this State to some degree compensatory for the massive alienation
of Crown land that took place in the nineteenth century. That is what equality means for
all those who place advertisements such as those that appeared in yesterday's The West
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Ausstralian, to which I will refer later. This opportunity for redress is not directly of our
own making. No party has had the guts to make the progress on this matter that it should
have. I remember the 1986 State election, not only for the brilliant advertisement with
Opposition Leader H-assell standing in front of the family silverware in Dalkeith telling
people he knew what it was like to travel rough.
Hon N.F. Moore: That is a pathetic comment. It is almost as pathetic as the Brian Burke
television ad which showed that he had not one iota of principle.
Hon LA. COWDEL-L: I remember the maps at the time which bear a remarkable
resemblance to the maps that are circulated today, the remarkably similar maps that
appeared in the 1986 State election.
Hon N.F. Moore: And by your own admission that was the first step.
Hon J.A. COWDELL: Of course. In the light of that campaign - I must admit this - our
pollsters told us that the only way that we could lose the 1986 election was the
scaremongering regarding native tidle rights -
Hon NEF. Moone: So you jettisoned the whole idea. So much for your principles!
Several members inteijected.
The DEPUTY PRESIDENT: Order!
Hon L.A. COWDELL: It was simply a disgrace that it was the people on the other side of
this Chamber who blocked that Aboriginal land rights legislation in 1985 and 1986.
Members opposite are a disgrace to this House.
Several members inteijected.
The DEPUTY PRESIDENT: Order!
Hon LA. COWDELL: I remember the situation in 1986, and I remember that on that
occasion the Labor Party gave an undertaking to the people that in the light of the
disgraceful campaign run by the then Opposition we would not reintmduce land rights
legislation into the State Parliament.
Hon NEF. Moore: And your Premier would resign if you did.
Hon L.A. COWDELL: The party, however, clearly did not abandon its policy of support
for Aboriginal land rights.
Hon N.E. Moore: Only Mr Burke! He signed on the dotted line - "I will resign if land
rights are brought in."
Several members inteijected.
The DEPUTY PRESIDENT: Order!
Hon LA. COWDELL: On that point, the party continued to have Aboriginal land rights
as a principle which it was committed to achieve. It may well have been that we then
looked to the Federal Parliament for activity to achieve that goal, in the light of the fact
that it was obvious we would not be able to get legislation passed through this Chamber.
But the High Court has now given us the opportunity to rise to the occasion by strikting
down the fiction of terra nullius. The High Court has recognised a form of native tidle in
terms of the Mabo decision, and what has been the response of this Government? It has
completely struck down native tidle, completely extinguished it or watered it down into a
statutory tight of tradlitional usage - the only ktnown land tide, it seems, to be based solely
on race.
The Bill before us intends to extinguish all native tide in existence immediately before
the commencement of the traditional usage Bill and replace it with statutory rights of
traditional usage. The rights of usage are not proprietary rights: they are rights of
traditional usage which include tights to take and use food, water and materials from the
land, subject to regulatory laws applicable generally to the land and to members of the
public. When one looks at the details and the significant provisions, one sees that the
rights may be exercised under the traditional usage Bill without any need to determine,
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declare or register them. The extent of the rights depends on the continued observance of
traditions which give rise to the rights. Although continuous use of the land is not
required- native title rights may be determined upon application to the Supreme Court
when Aboriginal people consider they are being prevented from exercising their tights of
traditional usage, or by the Minister. There is no provision for funding for Aboriginal
groups to assist them to make claims.
Future extinguishment of the rights of traditional usage occurs where legislative or
Executive action is inconsistent with the continued existence of the rights of traditional
usage; where there are grants of freehold or leasehold title or mining leases; where there
is a reservation of land for public works to the extent of inconsistency - the list goes on
and on - where there is the voluntary surrender of the rights, the abandonment of the
rights, or loss by the Aboriginal group of their traditional connection with the land, or by
notice by the Minister where he considers that extinguishment is necessary for any
purpose for which the land can be taken under any written law. Grants may be made in
relation to land whether rights of traditional usage are known to exist or not, and
irrespective of any court proceedings concerning the rights of traditional usage. Claims
for compensation must be made within 12 months of the date of extinguishment. Claims
for compensation can be made under only the traditional usage Bill.
Then we go to the special procedures which are necessary in each case. So, we have the
wonderful grant here with all those limitations following the extinguishment of native
title, and going on to usage. That is what we have before us after all this time, after the
failure of this House in the mid-1980s to grant any reasonable amount of land to the
Aboriginal people in the State. I recall that the only way the Labor Government got
around the obstruction of this House, following the failure of the Bill in 1985, was by the
use of Executive action to make long term grants of land to Aboriginal communities.
This House has always represented the interests of master against servant, owner against
tenant, oppressor against oppressed, so it should be no surprise where we are with this
legislation. This has been die House of the sqoattocracy; this House has oppressed the
manual worker as much as the Aboriginal itinerant. I have already referred to the
legislation of die mid- 1980s. We have a chance this morning to mend our ways, to
improve our record. What do we look like doing? We look like expropriating rights of
the most disadvantaged group in our community. Indeed the Government may be correct
in its commentary to the extent that only a small percentage of the Aboriginal people of
Western Australia may benefit from these native tidle tights and that, indeed, many urban
Aborigines may not be advantaged. Nevertheless, the Government's Bill is all the more
mean if it affects only a small percentage of the Aboriginal people. The Government is
intent on giving to those who already have.
As is the habit of this Chamber, this is an egregious betrayal of the indigenous people of
this State. It is a betrayal of trust consistent with the whole sorry history of Aboriginal-
white settler relations in Western Australia. The Government says that its problem with
land use is greater than any other State - and so is our history in many respects blacker.
The Liberal Party has never in its heart accepted the High Court Mabo decision. I must
say that I find it surprising that we are considering a Bill before this House, emanating
from a Liberal Government, that involves the vesting in any form, however meagre, of
land entitlements on the Aboriginal people of this State. 'This is the least and meanest
response possible, which may or may not prove to be legal, to the High Court ruling. It is
obviously not something that the coalition Government would undertake of its own
volition, nor has it, by its silence on this matter, direct opposition from the mid-1980s and
before. I make exceptions here for the few lone voices of reason witin the Liberal
Party - people such as Fred Chaney and Daryl Williams. Unfortunately that does not
seem to be atrait that is widespread.
If we compare the attitude of the Governments, State and Federal, to this problem, we
will see a stark contrast. If we compare the Prime Minister's speech in introducing the
Federal legislation with Premier Court's and this Minister's speeches, a stark contrast is
obvious. The Prime Minister's speech does of course touch on the High Court decision
and reads -
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The Court's decision was unquestionably jusL.
It rejected a lie and acknowledged a truh.
The lie was terra rnflius - the convenient fiction that Australia had been a land of
no one...
We owe it to the Aboriginal Australians, to all Australians, we owe it to our fair
and democratic taditions and to future generations of Australians - to recognise
this native tide.

Thie Prime Minister continues -

But to ignore Mabo would bi the final cruelty, and we would be held
responsible - by the world and by future generations of Australians.

If one compares this with same of the immediate Stare responses, it is very heavy in
referring to Federal compacts, and discrimination against WA, as defined by this
Governmnent. It goes on at length over manoers of sovereignty and Crown right and all
rights emanating from Crown grants. The two Governments are coming from completely
different points - one a matter of concern for the Aboriginal people and our past and their
future, and one of course a narrow argument of State's rights and the defence of
traditional property holders.
The Prime Minister continues -

What sort of country would we be - how could we claim respect for the law - if,
after the highest court in the land has recognised native tidle, we deny it.

Indeed, of course the State Government is moving in that exact direction to argue against
the High Court decision. In fact, in the Premier's speech are comments such as -

.. incredibly, for someone who claims to believe in the ideals behind the Racial
isicrimination Act, the Prime Minister proposes to rely on the power given by

section 51.26 of the Constitution to make laws for the people of a particular race.
Why does Australia need, in its Constitution a provision allowing the Parliament
to enact laws overtly based on race?

Well might one ask, given the activities of white settlers, colonial administrations and
particular State Governments over this century and last century.
The imperial Government could not trust this State Legislature with authority over
Aboriginal affairs and only grudgingly gave it up. Indeed, significant progress was
achieved only with the assumption of significant Commonwealth powers over Aboriginal
affairs as a result of the 1967 referendum. Were we to even contemplate a referendum to
reform this particular section of the Constitution which the Premier finds objectionable,
he would no doubt find that there was a sinister motive to it, as when we tried to enhance
religious freedom and recognise the constitutional role for local government and of
course just property rights in the late eighties. As I say, there can be no more telling
example of the attitude of this Legislature to Aboriginal people than the debates about
citizenship rights in the 1950s, when this magnificent Chamber once again knocked out
the proposal to give Aboriginal citizens of Western Australia citizenship rights. Instead,
this House insisted that they be given rights which could be taken away on appeal and
insisted that those provisos remain in the Hill. Of course, in order to get citizenship in
the first place, one had to prove, if one was an Aboriginal, that one did not associate with
Aborigines in their taditional state. Ther was also a whole range of things that were
immaterial to citizenship rights of this State if a person was a white citizen. As well, a
person could have citizenship taken away if found drunk in a public place. Thiere were a
range of other things. Such is the brilliant record of this Parliament, and this Chamber in
particular. I see no change in that attitude contained in the Premier's speech in
commending this piece of legislation.
I conclude with the comments of the Prime Minister on the Federal legislation which
Australian Labor Party members of this Chamber find by far the preferable piece of
legislation in response to the Mabo decision -
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We can move on to see Mabo as a tremendous opportunity it is.
An opportunity to right an historic wrong.
An opportunity to transcend the history of dispossession.
An opportunity to restore the age-old link between Aboriginal land and culture.
An opportunity to heal a source of bitterness.
An opportunity to recognise Aboriginal culture as a defining element of our
nationhood and culture - and to make clear that this Australia, this modern, free
and tolerant Australia can be a secure and bountiful place for all - including the
first Australians.

With regard to this Bill, the Government of Western Australia plays to the lowest
common denominator. 1 have no doubt that there are votes to be won through the touting
of this Land (Titles and Traditional Usage) Bill and the activities of this Government in
prosecuting this piece of legislation. It is being played at the basest level, the most
parochial level, and aims at the lowest common denominator.
In conclusion, I say that, with the Commonwealth and the High Court, we will triumph
and overcome this Bill. Those opposite are littl people and they will be treated with the
contempt they deserve in our history books.
HON DERRICK TOMLINSON (East Metropolitan) [5.42 am]: Mr Deputy Speaker, I
am grateful that, when I attempted to speak more than an hour ago, you gave the call to
Hon Kim Chance, because it gave me the opportunity to listen to a measured and
reasonable argument presented by a member of the Opposition. Were Hon Kim Chance
on the front benches of the Opposition, I would have more confidence in them than I
have now. Were it not for the brutality of numbers which will prevent him from taking
leadership and put in place a much lesser individual, I would have had considerable
respect for the Opposition.
Hon Tom Helm: Where is that in the Bill? Can't you talk about the Bill?
Hon DERRICK TOMLINSON: Much of the discussion that we have heard last evening
and this morning has in some way resurrected Rousseau's image of the noble savage. I
think that the image of the noble savage has been discredited for some time. But I think
it is correct to depict the peoples who inhabited Australia or the continent which we now
know as Australia prior to 26 January 1788 as a group of peoples who lived in socially
complex structures. They were not one people. They did not have the name Aborigine
as we have given them. We do not know how many language groups there were. Some
people estimate there were in excess of 300 such language groups. Certainly in Western
Australia some scholars accept that there were 196 such language groups. Those
language groups each had a variation of the complex social structure which is now
characterised as the Aboriginal culture.
Just as they had a complex social structure, it is also fair to say that technologically the
Aboriginal cultures were primitive. Because they were technologically primitive, they
had survived in what I think it is fair to say is a harsh physical environment because of
what is almost a symbiotic relationship with the physical environment, the land being
only part of that physical environment.
Hon T.G. Budler A major part.
Hon DERRICK TOMLINSON: Certainly a major part of it. That symbiotic relationship
was not merely a physical relationship; it became part of that complex social structure as
well, hence one hears quite often a comment about a religious affiliation between the
Aboriginal cultures and the land. I am not sure whether it is accurate to talk about it as a
religious affiliation, but certainly it is an incorporation in their structure of beliefs central
to their language and their culture. Hon Kim Chance led us away from the image of the
noble savage that speakers were tending to resurrect towards a more balanced view of the
Aboriginal peoples.
The other matter which Hon Kim Chance discussed, with which I disagree, is the role of
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the High Court in making the law. I believe that it is a quite proper rate of the High
Court to make laws, just as it is a quite proper role of the High Court to unmake laws. If
the High Court in interpreting either a Statute law or a common law makes a law, it is
within the power of the Parliaments - the State and the Commonwealth Parliaments - to
unmake the laws made by the High Court in its judgment. Likewise, it is in the power of
the High Court to unmake laws of either the Commonwealth or the States. I anticipate
that the laws which will be made by this State Parliament and by the Commnonwealth
Parliament relating to native title will be tested in the High Court. One or the other will
be unmade and theme will be other legislative responses.
What we have before us is a legislative response to a court made law. The H-igh Court
decision in the Mabo case was sumnmed up. I think succinctly, by Mason and McHugh in
the judgment which stated -

In the result, six members of the court (Dawson J dissenting) are in agreement
that the common law of this country recognises a form of native title which, in the
case where it has not been extinguished, reflects the entitlement of the indigenous
inhabitants, in accordance with their laws or customs, to their traditional lands
and that, subject to the effect of some particular Crown leases, the land
entitlement of the Murray Islanders in accordance with their common laws or
customs is preserved, as native tide, under the law of Queensland.

Therefore, native title will become entrenched for the time being at least in the laws of
Australia, not in the laws of the Murray Islands because it was the High Court of
Australia which made the judgment and the judgment of the High Court of Australia did
not pertain only to the Murray Islands, it pertained to Australia. The dissenting opinion
of Dawson is much more the opinion that I was brought up with. I think, even as far as
the second year of my undergraduate education at the University of Western Australia, I
was taught that British common law extinguished any other law or any other claim to
land which had existed prior to colonisation on 26 January 1788. Dawson's dissenting
judgment in part read -

From the inception of the colony of New South Wales, the Crown treated all land
in the colony as unoccupied and afforded no recognition to any form of native
interest in the land. What was done was quite inconsistent with any recognition,
by acquiescence or otherwise, of native tidle.

That was the commonly held belief about terra nullius.
Hon J.A. Scott: Fallacious.
Hon DERRICK TOMLINSON: Whether or not it is fallacious is arguable. One of the
seven judges of the H-igh Court held that opinion, six of the judges of the High Court held
a different opinion.
Hon AJ.O. Macriernan: That was the case, but it needed to be revised because the
common law has to be revised in this area in accordance with developments in
international law. So they are not disputing at that time that that was the common law;
the common law is static.
Hon DERRICK TOMLINSON: I think that answers Hon Jim Sott quite adequately.
Whether that imposes a proprietal interest in the land as Hon Kim Chance argued is
likewise contentious. In spite of the conferral of native title in the Mabo decision, the
meaning of native tite is far from clear. What we do have is a reaffirmation of the
positions taken in previous judgments and previous royal commissions into native title
including the Seaman commission in Western Australia. It relates to a continuing
traditional relationship and a continuing traditional affiliation with the land.
In the Mabo decision Mason, Brennan and McHugh argued.-

The nature and incidents of native title must be ascertained as a matter of fact by
reference to the traditional laws acknowledged by and the traditional customs
observed by the indigenous inhabitants.
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Given that we have so many social structures, clans or tribes - call tern what you will -
there will be equally as many interpretations of what native title meant. Since so many of
those traditional social structures and the laws and the mores and the customs associated
with those social structures are no longer extant, we will not know and we will not be
able to demonstrate adequately what native title may have meant to some of those people,
or some of those people who may try to claim native title even though they belong to a
tribe or a clan whose social structures arc dead. Likewise. Deane and Gaudron, in their
explanation of native title, said -

Further, the courts will assume that the traditional interests of the native
inhabitants are to be fully respected even though those interests are of a kind
unknown to English law. The common law required that the interest under the
local law or custom involve an established entitlement of an unidentified
community, group or (rarely) individual to the occpation or use of particular
land and that that entitlement be of sufficient significance to establish a locally
recognised special relationship between the particular community, group or
individual and that land. Such a traditional interest could result from the
established and recognised occupation and use by a tribe or clan of particular land
for purposes such as obtaining food.

From that, one might construct many meanings of native title. The court in its judgment
also argued that native tidle can be extinguished by a deliberate decision of the Crown.
We now have a contest between two quite different social and political structures from
those that we might entertain in the Aboriginal cultures. We have a contest between a
Commonwealth Parliament and a State Parliament - a Commonwealth Parliament with
limited powers and a State Parliament with powers conferred by colonial Statutes. Each
of those Parliaments is responding to the High Court decision in different ways. The
Parliament of Western Australia is responding in this legislation by transferring common
law native tidle which was established by the High Court judgment in the Mabo case to a
Statute native tidle. While it is not a proper function of the second reading debate to
consider the detail of the Bill, it is necessary to draw members' attention to clause 7
which quite clearly translates a common law native tide into a Statute native tidle. The
process of transferring from one to the other makes necessary the deliberate
extinguishment of the common law native title.
It is necessary that that intention be quite clear in the legislation. That was a requirement
of the High Court judgment that native tidle, or common law native tidle, can be
extinguished by the Crown where the explicit intention to extinguish native tidle is
incorporated in the Act of the Crown. Therefore, it was necessary in this legislation as a
first step to extinguish common law native tide. Once common law native tidle is
extinguished by clauses 6 and 7(1) of the Bill, it will then be possible to create a Statute
native title. Instead of using the term "native tidle" the legislation before us refers to the
rights of tradfitional usage. The rights of native tidle are not necessarily proprietary rights,
as Hon John Cowdell pointed out.
I support the legislation because it is a response to the proper High Court decision, and
the legislation protects the legislative authority of the State of Western Australia. Thke
Commonwealth response to the High Court decision directly challenges the legislative
authority of the States. Whatever might be decided in the futur, even if it goes to a High
Court challenge, the Commonwealth legislation not only represents a threat to the State's
legislative authority, but it also imposes native tidle which goes far beyond the bounds of
the High Court decision. T7he Bill before the House is consistent in every respect with
the High Court Mabo, decision. It is a very responsible response to the Mabo decision.
Hon John Halden: The High Court may want to challenge that.
Hon DERRICK TOMUJNSON: Unfortunately the legislation is cast as a contest between
the Commonwealth and the States. Members who have argued for the need for greater
consultation and for lawmakers to sit down with those affected by the law, and the need
for a cooperative rather than confrontational Federal system -
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Hon AJ.G. MacTiernan: Talk to your Premier.
Hon DERRICK TOMUINSON: Instead of the Commonwealth assuming authority and
overriding the powers of the State -

Hon John Halden: How can you talk about that? I have just come back and I did not
bnow you were quoting Alice in Wonderland
Hon DERRICK TOMLINSON: We need the opportunity for a cooperative response, in
which case the debate we have just endured would not have been necessary.
Hon AJ.G. MacTiernan: The Prime Minister flew in to see the Premier.
Hon DERRICK TOMLINSON: And he flew out again.
Hon AJ.G. MacTiernan: It did not take him long to get the measure of Court.
Hon DERRICK TOMLINSON: The Bill is a responsible and consistent response to the
High Court decision. It does not take away from the Aboriginal people of Western
Australia anything that was given to them by the High Court. Therefore, I commend the
Bill to the House.
HON MARK NEVILL (Mining and Pastoral) [6.04 am]. My first brush with land
rights came in 1967 when I spent two years at the Balgo Mission south of Halls Creek.
Each yewr we were invited to a race meeting at Nicholson Station. This was the Negri
races organised by the Vestey's stations. People would travel from Stunt Creek, Gordon
Downs, Nicholson and Wave Hill. The people on all the Vestey's stations in that area
that straddle the Western Australian-Northern Territory bonier were invited to the annual
meeting.
I recall standing near the bar -not drinking of course aslIwas aged20Oyearsand the
drinking age was 21 years in those days - talking to Frank Warmington, the manager of
Wave Hill Station, and a few other people including Father John Maguire, who ran the
Balgo Mission. They were discussing the blackfellas who were causing trouble at the
adjacent station. This was the Gurindji people at Wave Hi llMthough my recollection
of the conversation is not clear, it was regarded as rather odd behaviour by the
Aborigines at the time. It was thought that it would blow over and it was nothing of great
concern. The main concern was that these people would be available to work on Wave
Hill Station. They were absolutely essential to the success of the stations at that time.
The Gurindji people had moved from Wave Hill Station to some land at Waffle Creek on
which they set up a camp.
My recollection of the Netr races is still clear. The blackfellas always had at race by
themselves as they were not allowed to ride against the white jackaroos and stockrnen. It
was not permitted to have the spectacle of an Aborigine riding a horse ahead of a white
jockey.
Hon ASS). MacTiernan: It is keeping the colour spectrum separate.
Hon MARX NFVILL: Yes, the top and bottom of the colour spectrum were separate.
On the following day the rodeo was held, and again the blacks had a separate contest
from the whites. I was rummaging through a bookshop in Broome recently and
discovered the life story of a person called Sabor. I clearly reall him because he won
what was called the "boys"' race, which was the Aboriginal race and buckjwnp. If this
person had contested the race with the white stockmen and jackaros, he would have
come in ahead, the money would have been on him. The attitude which prevailed at the
time was that he was not allowed to pit his skills against white people.
Over the following year I followed the fortunes of the Gurindji people on the radio.
Frank Hardy, the commuiit author, went up there to give support to them. Therefore,
the whole issue became a communist plot The Gurindji walked off Wave Hill and
moved to Waffle Creek. People like Frank Hardy were naturally attracted to give support
to such a cause as tha was the first land rights movement, and my first experience of land
rights in Wester Australia. I remember quite clearly that those Gurindji people recived
support from a number of Federal Labor Party politicians, and also one Liberal Party
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politician - Hon Billy Wentworth. He strongly advocated land righzs for Aboriginal
people, and gave those people a great deal of support. It transpired, as some accident of
history, that the Northern Territory land rights were given by the Fraser Liberal
Government.
Hon N.F. Moore: Whbitlarn drew up the plans.
Hon MARK NEVILL: I have no doubt chat the legislation was on its way and it was pant
of the Labor Party's policy, but the irony is that it was delivered by the Fraser
Government Even in South Australia the same pattern occurred when the Pitjanjatjanra
land rights Act was passed by a Liberal Government. The previous Dunstan Government
put the legislation mn train, and those Pitjantjatjarrn land rights bestowed many more
rights than any of the land rights legislation we have contemplated in this House,
including this legislation.
Hon N.F. Moore: Burke's legislation was the thin end of the wedge and it was a question
of doing what the Government thought it could get away with.
Hon MARK NEVILL: I have a certain amount of respect for Hon Norman Moore. I
have worked on many committees with hint, and found him easy to work with. He is a
positive member of committees but he has one fatal flaw.
Hon N.E. Moore: Not a fatal flaw I hope.
Hon MARX NEVILL: I use the word figuratively. When the honourable member talks
about Aborigines, he seems to become a chameleon and change his own character.
Hon N.F. Moore: You misunderstand me. People who say land rights will solve all the
problems are wrong.
Hon MARK NEVILL: I respond to what I see. The member seems to have an absolute
intolerance for Aborigines getting any benefits.
Hon N.E. Moore: No, you are wrong. I do not believe the industry should get all that it
does. I agree. with Graeme Campbell on many things; the industry consumes all the
money and Aborigines get nothing.
Hon MARK NEVTLL: I agree with thecmember to acertain extent butlInever seem to
hear from him any positive, encouraging remarks about Aborigines. Hans ard is
absolutely littered with his negative views and objections. His positive views on this
matter are very scarce. I read the speedh he made in debate on the Aboriginal Land Bill
in 1985. I must say that his comments hiave not worn weli over time. The member was
particularly upset about the tidle of the Bill and said -

T'he tidle of the Bill is the Aboriginal Land Bill. This to me is the most obnoxious
part of the legislation - the actual tide of it. It is blatantly and obviously racist.

Hon N.F. Moore: You think back to what your Bill was trying to do. It was giving them
the right to claim land with inalienable freehold title, which no-one else can do.
Hon MARK NEVILL: We are debating now the L-and (Titles and Traditional Usage)
Bill 1993. As Hon Derrick Tomlinson pointed out very succinctly when on his fret, it
means rights of native title. This Bill is very similar to the Bill that was so strongly
judged by the member in 1985.
Hon NEF. Moore: No it is not
Hon MARK NEVILL: It gives rights to acertain racial. group. The member said the
previous legislation was an obnoxious racist Bill which should not be entertained by the
Parliament. Hon Peter Dowding who handled that Bill at the time made some rather
pertinent comments in his response to that debate. He said -

The legislative Council has a reputation for conservatism. Over the years it has
established a very sorry history in respect of Aboriginal affairs. In its debates, the
Council has been the recipient of some of the worst and most racist attitudes that
have ever been expressed in public life in Western Australia. When we have
debated issues about citizenship and about votes for Aborigines and about votes
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for women, the Legislative Council has been at the forefront of the conservative
groups which have opposed those reforns.

He mentioned the speech by Hon Norman Moore and said that -
The speech tonight by Hon. Norman Moore illustrates the deep conservatism chat
resides in some sections of the Western Australian Liberal Party and illustrates
further the rigid, narrow, and uncompromising attitudes that Mr Norman Moore
and the Leader of the Opposition, Mr Bill Hassell, have espoused in this debate.
It differs interestingly from some of the attitudes expressed by other Opposition
members tonight.

Hon NEF. Moore: I am happy to compare my record with that of Mr Dowding any time
you like.
Hon MARK NEVIL.L: I would prefer Mr Dowding's skills.
Hon NE Moore: He had great skills, but it was a pity he lost that money.
Hon MARX NEVIILL: To continue -

But the Opposition voice, as expressed by Mr Norman Moore, is a sort of anti-
Aboriginal Thatcherism, a destructive, suspicious, and unbendable attitude
arrogantly certain of the right of the narrow views that Mr Moore and the Liberal
Party in WA have espoused.
T'heme has been no evidence of any willingness to even listen sensibly to the
debate about Aboriginal land rights. There has been no evidence that since 1983
the Liberal Party in WA has taken any steps at all either to understand the debate
or to participate in it. That augurs badly for this State should the Liberal Party
ever return to power, should the Moore-Hasseil axis ever come to power,

His worst fears have been realised, and this eml reflects that
Hon NEF. Moore: At least Mr Dowding is now where he belongs. It is interesting that
after all that, your leader went on television in an advertisement saying that there would
not be land rights while he was Premier, or else he would resign.
Hon MARK NEVILL: I will explain the background of that.
Hon NEF Moore: I know the background.
Hon MARK NEVILL: We worked our butts off to get consensus on Aboriginal land
rights in this State. I remember attending quite vicious public meetings when lined up
against me were Mr Bill Hassell, Hon Ross Lightfoot, and a few other of the entrenched
people trvelling around the countryside. I remember quite clearly one meeting at
Esperance when one could see how much of a frenzy those people had been whipped into
by the Opposition campaign, and the massive amounts of money spent by the mining
industry groups.
Hon NE. Moore: You have it all wrong.
Hon MARK NEViLL: They were absolutely consumed with hate.
Hon NEF. Moore: The mining industry supported your Bill.
Hon MARK NEVILL: In die end it did, but some pretty devastating advertisements were
run on radio and television, and pamphlets were distributed which had a big impact on
public opinion. I remember speaking in thaz debate. I remember being spar on when I
walked from the hall. I also remember being congratulated for my courage by one or two
people who did not agree with my point of view. I remember the frenzy whipped up by
the campaign. At the end of the day, the Primary Industries Association, the pastoralists
and graziers, AMEC, the Chamber of Mines and Energy of WA, and the Country Shim
Councl Aciation supported a pretty moderate, watered down form of land rights.
That was the best we could do. Hon Bill Hassell and Hon Norman Moore were the two
main protagonists in the debate at the time. The interim report brought down by Paul
Seaman was a public discussion document; it was promoted by the then Opposition as
what would happen- It certainly did a lot of damage to the Government of the day. We
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brought in the Bill in good faith. It was amazing that the then Premier managed to get
those groups to support the legislation.
Hon N.F. Moore: He told them that if they did not go along with it -

Hon MARK NEVILL: It was knocked off in this place rather unceremnoniously with a
vote of 17 to 11, and!I could not see the point of going through the pain year in, year out
Hon N.F. Moore: Mr Burke said that the Federal Minister would bring in Federal
legislation. That is why those groups went along with Burke.
Hon MARK NEVILL: We preferred to have our State legislation. The then Opposition
did not agree with the State legislation; it was a modest form of land rights. It was
nowhere near the rights given to the Pitanti~atiara people or the Northern Territory
Aboriginal people. it was knocked on the head. The Supreme Court made a decision in
the vacuum created in this State - the only State that did not have land rights legislation.
The High Court decision on Mabo has knocked this Government for a six. We now have
something that is far worse than what was knocked back by members opposite in 1985.
Members opposite have been done in the eye. They are legislating into the vacuum they
left here -

Hon NYF. Moore: That is the longest bow ever drawn. Do you suggest that the decision
should not apply in South Australia or in the Northern Territory because they already
have land rights legislation?
Hon MARK NEVIL-L: It will have less effect because those States already have land
rights.
Hon NEF Moore: Are you suggesting different rules for different States?
Hon MARK NBVliL: No. I suggest that in those States the areas which could possibly
have been successfully claimed as areas where native tide had not been extinguished
have been granted to Aborigines already.
Hon NE Moore: They have not been granted here.
Hon MARK NEVILL: There has not been any avenue here. and it is into that vacuum
that the High Court has made its decision.
Hon NEF Moore: Then help us pass this legislation.
Hon MARK NEVILL: The moderate 1985 legislation was defeated - but the only people
who opposed that legislation were the Aborigines themselves. it certainly was not what
they wanted. We had the problem of getting something through this House which with
the views of some members opposite is always very difficult. We have now a
continuation of the sort of view that existed in 1985. No doubt the people who were
mainly behind the defeat of the 1985 legislation - Hon Bill Hassell and Hon Norman
Moore - are the philosophical driving "oee and the protagonists behind the
Government's response to the High Court decision.
Hon N.F. Moore: I cannot claim the credit.

Hon MARK NEVILL: This Bill represents a damacean conversion because op until a
few months ago t Government was not even acknowledging the High Court decision.
it seemed to be denying the fact that the High Court had made a decision, and that it was
the law of the land. It has now accepted the decision of the High Court because it has
brought in this Bill.
Ron NEF Moore: It is seeking to make the decision work
non MARK NEVILL: No doubt the Government is trying to solve a problem, but I do
not agre with the solution. The firs problem with the Bill is that it basically subjugates
native rights to every other right -
Hon Derrick Tomlinson: So did the High Court decision.
Hon MARK NEVILL: It has, to a degree, but in this case it is clearly subjugated to every
other right and in that sense it could fall foul of theacial Discrimination Act 'Meother
objectionable part of the Bill is the power it gives to the Minister.
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Hon N.E. Moore: The Minister, incidentally, is at member of the elected GovenimenL.
Hon MARK NEVILL: 1 would prefer the Minister be substituted by a tribunal. We must
consider a change of Government. We might not like what the next Minister does in that
situation.
Hon NYF. Moore: We could wait 30 years for that.
Hon MARK NEVILL: That is what we used to say. The responsible Minister has not
been designated yet, but the Minister will have far too much power. He should be
replaced by a tribunal.
Hon NEF Moore: The High Court will make the ultimate decision.
Hon MARK NEVIIL: It will, in some cases, but certainly not in all. I would like to see
the process at arm 's length from the political process.
How the State and Federal Bills will end up remains to be seen. I have some objections
to the Federal Bill. I would rather have the State Government work with the Federal
Government, even if it were taking a hard line, to reach a situation to which everyone
agrees.
Hon NEF Moore: Mr Keating was not willing to taL
Hon MARK NEVILL: The problem was that the Premier and the State Government
would not acknowledge the High Court decision.
Hon NYF. Moore: You just told us that we had.
Hon MARK NEVILL: The Government has now, but for the firs: six moniths in office
the Government refused to discuss it.
Hon N.E. Moore: Keauing was doing deals behind the scenes, and ignoring Western
Australia. He did not ask us to participate in debate.
Hon MARK NEVILL: I do not agree with that comment. It was essential that the State
Government have input to the process early in the piece, but from what I can see, the
Government went behind the barricades. The Government seemed to pretend there was
no problem -

Hon N.E. Moore: We understood the consequences for this State; the primate would not
aIccept it.
Hon MARK NEVILL: The Government did not face up to the situation and get in on the
act towards the end; so we have this Bill now. What we have here is a mess. We will
have High Court fights. We will have legal challenges. There will be chaos. It is
certainly not what I want. The defeat of the Aboriginal Lands Bill in 1985 probably
assisted, in a way, the eventual decision of the High Court on Mabo No 2. It seems as
though when one sometimes has a win early in the piece and does not face a problem,
one usually pays the price later.
Hon N.F. Moore: It is a very long bow you are drawing.
Hon MARK NEVILL: I can remember reading about a case in Queensland when I was
doing some Aboriginal law a couple of years ago. It was Koowarta v Job Bjelke-
Petersen where John Koowarta, chairman of an Aboriginal community, bought a station
and Ioh Bjelke-Pewersen refused to transfer that station to the Aboriginal community.
Koowarta was the plaintiff in a case which went before the Hfigh Court alleging that the
actions of the then Premier of Queensland were a breach of the Racial Discrimination Act
in not transferring that title to Aboriginal people. His case was based on the fact that
Petersen was discriminating against a race. It was from that case that the Mabo case
evolved. Joh Ejelke-Petersen really alerted Aboriginal people to the potential of the
Racial Distrirnination Act in this High Court decision-
Hon NYF. Moore: It was going to happen anyway.
Hon MARK NEVILL: It may have, but that certainly accelerated the case. One might
have a short term win but when one gets smart one often pays the price further down the
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track. To a degree we are paying the price now for our failure to put some sort of land
rights legislation in place earlier.
Just as an aside, I was talking about the meetings around tle country organised by
Hon Ross Lightfoot and Bill Hassell and I wanted to merLion something Hon Ross
Lightfoot said in his speech early this morning when he wr- waxing about the tribes of
the world, the Amerinids and the Tasmanoids and so on. I asked him what effect
Gondwanaland had on that. In his Address-in-Reply speech, Hon Ross Lightfoot said -

Some members may not be aware that Aborigines came to Australia perhaps as
long as 200 000 years ago.

After talking about Tasnianoids and Paleolithic and Neolithic Aborigines he says further
ont -

I often wonder whether there was not some correlation between the firs
Australians and continental drift, when Australia was part of the super continent
known as Gondwanaland, and whether that drift was not instrumental in allowing
Aborigines to come from Africa.

Hon Ross Lightfoot is not here. I wanted to point out to him -
Hon N.E. Moore: He is outside on parliamentary business.
Hon MARK NEVILL: I did not want to reflect on his not being indthe Chamber. Ilam
sure he has good reason to be somewhere else.
Hon John Halden: He is asleep in his office. Conventions are gone for today.
Hon MARX NEVILL: It is a case of a little learning is a dangerous thing with Hon Ross
Lightfoot. He says die Aborigines came here 200 000 years ago and then he says they
might have come here via Gondwanaland from South Africa. I wanted to point out to
him that Gondwanaland broke up 80 million years ago; so he is 79.999 million years too
late. Anyway, man only evolved two million years ago!
Hon N.R. Moore: Just a slight inaccuracy.
Hion John Halden: That is better than normal for the member.
Hon MARK NEVILL: He does wax lyrical at times, but I suppose we all do.
It was quite amazing how Bill Hassell's wrath was invoked by the High Court's decision
on Mabo when he attacked, I suppose. the integrity and credibility of the members of the
High Court. There was a decision I think just before or after that in relation to television
advertising and free speech which I very much disagreed with. I think the Federal
Government wanted to ban advertising for the last election.
Hon NEF. Moore: It did iL.
Hon MARK NEVILL: We did. Hassell obviously agreed with that decision, but I did
not agree with it. However, I did not attack the High Court or its bona tidles. I thought it
was dead set wrong on char decision.
Hon NPF. Moone: The High Court tossed out the Federal legislation.
Hon MARX NEVILL: One cannot have it both ways. The High Court is the High Court
and one must accept the decisions it makes regardless of whether one likes them.
Hon N.F. Moore: You do nor have to accept anything you don't want.
Hon MARK NEVILL: I do not think people should reflect on the judges' motives for
making those decisions. I sometimes wonder whether ther is any need to bring in either
Federa or Stare native tide legislation. I sometimes think we are overreacting in our
need for it.
A couple of the High Court judges, in their judgment, said that traditional rights flow
from taditional use. If that is the case there is absolutely no way the minerals we seek
would be a part of native rights simply because there was no traditional use. It is
therefore my view other than in relation to things like ochre, quartz, spear heads and that
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sort of thing, any Aboriginal group would have no chance whatsoever of being successful
in claiming mineral tights.
Hon N.E. Moone: Nobody is saying they would. The problem is a question of access not
of ownership.
Hon MARK NEVILL: We have a problem with access on private land in the south west.
The Government's advertising on TV refers to the economic uncertainty that the
Commonwealth legislation will create. However, it seems that other people have forms
of tidle that do not seem to affect explorers but in the case of the Aboriginal title that is
creating economic uncertainties. The form of title belonging to farmers in the south west
does not create economic uncertainty.
Hon NEF Moore interjected-
Hon MARK NEVILL: There are probably different views on this, but I believe that most
of the Aboriginal groups in my electorate are not anti-mining. Some pockets may have
an anti-mining sentiment. That can change with a sensible approach to those
communities.
Hon N.E. Moore: There are some Aboriginal people in the goldfields who cannot get any
ground in the goldfields because other Aborigines won't let them on.
Hon MARK NEVILL: I do not believe there is any prospect of Aborigines in the
goldfields being able to successfully claim native title.
Hon N.E. Moore: I am talking about existing Aboriginal reserves.
Hon MARK NEVILL: I will refer to a paper by T.A. Grey, QC, Adelaide titled '"he
Myths of Idaho" contained in the AMPLA Bulletin which goes through the requirements
needed to successfully establish native tide. It stares -

While the content and nature of native title will necessarily vary from one
Aboriginal group to another, the essential elements which must be proved remain
constant Thkese elements as they emerge from the decision in Mabo No. 2 may
be summarised as follows:

I. The people on whose behalf the action is brought must have been
at the time of settlement and remain "an identifiable community".

2. Membership of the particular unit:
"depends on biological descent from indigenous people and on
mutual recognition of a particular person's membership by that
person and by the elders or other persons enjoying traditional
authority among those people".

3. Although some change in the laws and customs of a people over
the course of time will not detract from their tights wider native
title, a body of law and customs which can still be regarded as
traditionally based must be "currently acknowledged and
observed"'.

They are saying that they must have a body of law and customs which can still be
regarded as traditionally based and must be currently acknowledged and observed, flat
is a pretty strong demand that is being put on people. It could not be fulfilled in the
goldfields. That is a basic requirement for establishing native tidle.
Hon N.F. Moore: But read that in conjunction with Mr Keating's Bill.
Hon MARK NEVILL: I am saying that I do not think we really need a State and a
Federal Bill. There are very few areas in Western Australia that could satisfy the
rquirments of the High Court case. The High Court case is very tightly argued. The

judge knew what they were doing.
Hon N.F Moore: Nobody suggested they didn't
Hon MARK NEVILL: A lot of people think that they said, "We are going to bring in
native title" and that is it. The paper continues -
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5. At least as a practical matter of proof, if not as a matter of principle, the
connexion with the land must have been maintained by some degree of
physical presence of the land, even though that presence may be
intermittent as in the case of a nomadic lifestyle or visits to a site of
spiritual significance.

Under that criteria, the people whom I saw walk off the desert at Balgo in 1967 could not
claim native title because a period of 30 years expired before they went back to their
traditional lands which were down near Lake McKay.
Hon N.F. Moore: But you don't know; that is our point.
Hon MARK NEVILL: Maybe we do not know. It is very hard for people living in
places such as Balgo who were born in the desert and lived there as children and adults to
fulfil the requirements of the High Court decision.
Hon Derrick Tomlinson: The High Court decision makes provision for that.
Hon MARK NEVILL: It says that their presence may be intermittent. In that case it is
very internmittent They go back down there now but there was probably a 20 year gap.
Hon Derrick Tonmlinson: It is either enforced or voluntary.
Hon MARK NEVIL.L: It was voluntary. Some may have been brought in but it would
be arguable whether it was forced or voluntary. Jeremy Long led one expedition. I can
remember the Land Rovers coming back but I do not think they had any Aborigines with
them. Most of them walked in.
Hon Derrick Tonulinson: That is the history of the white and the Aborigine in places.
That is why the High Court made provision for compulsory dislocation.
Hon MARK NEVILL: There are cases in which people were forcibly removed. The
paper continues -

6. The contemporary rights and interests of the group must be "capable of
being established with sufficient precision to attract declaratory or other
relief'

The rights and interests of that group must be quite precisely known. The paper goes on
further -

7. Similarly, the land over which such rights and interests are claimed must
be capable of being defined with a reasonable degree of precision and
must relate geographically to the land over which such rights and interests
were enjoyed prior to settlement.

They are the sorts of criteria that have to be satisfied if someone wants to successfully
claim native title.
If members look at places such as Balgo, they would realise that 30 years ago the
predominant tribe there was Djaru. Ten years later the predominant tribe was probably
Walmadiri. Now the predominant tribe is Krukaja - I san not certain that name. What
has happened is that over a period they have moved off the desert and are moving in
towards the town.
Hon NA Moore: That is why it will be before the courts and tribunals for years and
years.
Hon MARK NEVILL: It makes it very difficult to establish these sorts of criteria. I have
never been overly concerned about the extent to which the Mabo decision will affect
Western Australia. I ant fairly confident that native title will exist on some coastal areas,
because there is nowhere to move other than to the bigger towns. But I suspect that in
places such as Kaluntburu, Qombulgurri, or Forrest River and One Arm Point they would
have had traditional occupation, continued to kep up their traditional ceremonies, which
is a requirement, and lived a traditional lifestyle. Other than that, it will be very difficult
to establish native title.
For the reasons I stated earlier, I do not support the Bill. It is a great pity that there was
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not curlier cooperation between the State and the Commonwealth. I am not particularly
interested in why that cooperation was not there, but that lack of cooperation will cause
this State a lot of angst. It will result in a lot of uncertainty for industries that are based
in country arma. The sooner the State and the Federal Governments get together to try to
sort out some of these problems, the better off everyone in this State will be. I oppose the
BW in its present forn.

Declaration of Bill as Urgent
HON GEORGE CASH (North Metropolitan - Leader of the House) [6.50 am]: Under
the sessional order passed on 17 November 1993 relating to time management, I move -

That the Bil be treated as an urgent Bill.
Division

Question put and a divison taken with the following result -

Ayes (15)
Hon Gerge Cash Hon PA. Lightfoot Hon ItO. pike
HonWM. Criddle Han PH. lnkyer Hon Bit. Sotn
Hion BL Donaldson Hon Murry Montgoiery Han W.N. Stretch
Hon max Evans Hon H.P. Mloore Hon Derik Tomlinison
Hon Pewe Foss Hon M.D. Nixon Hon Muriel Patterson (eller)

Noes (13)
Hon T.G. Butle Ron John Halden Hon Bob Thomas
Hon Kim Chance Hon AJ.G Maciemrn Hon Doug Wen
Hon l.A. Cowdeli HOD mark Nevin Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piamtadosi
Hon N.D. GJriffiths lHon JA. Scowt

Question thus passed.
Second Reading Resumed

Question put and a division taken with the following result -

Ayes (16)
Ho ereCash Ron P.LgiotHan .M. Scott

HnMS. CideHoa PAL Lokymr Hon W.N. Stretch
Hon BIL Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.R Moore Hon Muriel Patterson (Teller)
Hon Peter Pass Hon M.D. Nixon
Hon Barry House Hon R.C3. Pilz

Noes (13)
Han T.O. Butler Hon John Halden Hon Bob Thomas
Hon Kim Chmnce Hon AJ.O Maciernan Hon Doug Wen
Hon IA Cwdell Hon Mark Nevini Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sara Pintados
Hon N.D. Griffiths HOn JA. Scott

Question thus passed.
Bill mead a second dimie.

As to Committee
HON GEORGE CASH (North Metropolitan - Leader of the House) [6.58 am]: I
move -

That the Commuitage of this Bill be made an Order of the Day for the next
sitting of the House.
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Division
Question put and a division taken with the following result -

Ayes (16)
Hon George Cash Hon P.R. Lighifoot Hon Blvi Scott
Hon M.J. Curdme Hon PAt Lockyer Hon W.N. Stretch
Hon BK. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon NA. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon
Hon Barry House Hon R.G. Pike

Noes (13)
Hon T.G. Butler Hon John Hahden Hon Bob Thomnas
Hon Kim Chance Hon AJ1G. MacTieinan Hon Doug Wean
Hon JA Cowdell Hon Mak Nevill Hon Tom Helm (Teller)
Hon Cheryl Davenport Han Sam Pianzadoi
Hon N.D. Griffiths Hon JA. Scott

Question thus passed.
ADJOURNMENT OF THE HOUSE -ORDINARY

HON GEORGE CASH (North Metropolitan - Leader of the House) [7.00 amn]: I
move -

That the House do now adourn.
Adjournment Debate - Gave rnment Tactics, Mabo Legislation

HON JOHN HALDEN (South Metropolitan) [7.01 am]: I report to the House that
15 minutes ago I spoke to the Prime Minister's office.

Point of Order
Hon GEORGE CASH: There is a need to bring the workers' compensation matter -
Hon John Halden: Too late!
Several members irneijected
Hon NYF. Moone: Every dog has his day.
Hon Geore Cash: That is fine.

Debate Resusmed
Hon JOHN H-ALDEN: I spoke to the Prime Minister's office not I5 minutes ago. I am
sure all members, especially those opposite, will be interested to know about this matter.
Hon Bob Pike knows about this very well, as he is central to iL This is delightfu I am
advised that a press statement was issued last night from die Prime Minister indicating
that, "There will be no accommodation for the Greens' Bill to be put in place to hold off
action in regard to the native title Bill in Western Australia." Apparently, at this moment
speculation abounds in Canberra that the Federal coalition entered into a little
arrangement with the Court Government to produce what clearly has been a false excuse
for members opposite acting in the way they have to justif, in sonic way, ramming
through legislation in this House in breach of all known procedures. Members should
carefully consider the comments of the Prime Minister's press release.
Several members interjected.
Hon JOHN HALDEN: We know what Hon Bob Pike has been up to; it abounds in
Canberra. Hon Bob Pike should not smile at me. Hon Bob Pike was not the only guilty
member in all this because the Minister for Health assured thec House that the Mabo Bill
had passed through the House of Representatives.
Hon Doug Wenn: He was adamant.
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Hon JOHN HALDEN: I interjected on him on a number of occasions and I was told
what an idiot I was and bow we knew nothing. It is interesting that the Prime Minister's
office advises that the Bill will pass trough the House of Representatives at 9.00 pmn
today. I contend that the Minister for Health knew of that, as did Hon Bob Pike and the
Premier when they were conferring about this matter. I could contend that the Minister
for Health deliberately misled this House as he knew damned well when the Federal
legislation was to be passed. He was one of the conspirators wit Hon Bob Pike and the
Premier.
Hon Kim Chance: It is disgusting.
Hon Mark Nevill: It is the Crichton-Browne gang.
Hon JOHN HALDEN: Indeed, it would appear that the Crichton-Browne gang has done
the job. That is the rumour. This is as obvious as the nose on one's face as this whole
issue has been a furphy front go to woe. The meeting of Hon Bob Pike yesterday
evening with the Premier and other Government members in various places around the
Parliament as they conferred with Canber -

Hon N.E. Moore: As you followed people around. You sent Hon Tom Stephens to do
your jab.
Hon JOHN HALDEN: The Government is guilty; I will enjoy the six minutes and five
seconds remaining to me!
The parties conferred with each other and people in Canberra to work out the tactics in
this place. They said, "Provincial Perth and the silly Opposition will not work it out; give
them 45 minutes to prepare their contribution to the second reading debate and they will
not know what hit them." They were wrong. Everyone will know the contempt the
Government has shown to this place, to Aboriginal people and to the people of this State.
Hon Peter Foss interjected.
Hon JOHN HALDEN: -The Minister should not say a word. He deliberately misled this
place, and he knows it.
Several members interjected.
Thie PRESIDENT: Order!
Hon Peter Foss: It is well to do it after the evenL.
Hon JOHN HALDEN: I realise that members opposite do not want to kniow about this.
Further, the Prime Minister's office advised me that the Federal Government was in no
race with the Court Government on this issue. There is no hysteria at a national level.
unlike this place with Hon Bob Pike. The Federal situation is acalm and seedy as she
goes approach in spite of the histrionics engendered by Hon Bob Pike. Lie around him
must be hysterical, if nothing else.
Hon NY. Moore: This is devastating.
Hon JOH4N HALDEN: Wait until the Minister reads about it and sees it on the news later
today.
Several members interjected.
The PRESIDENT: Order!
Hon N.R Moore: Are you going to write the editorial for The West Australian.
The PRESIDENT: Order! When I say order, it means stop inteijecting. The Minister
continued to interject. I will not say it again.
Hon JOHN HALDEN: The Prime Minister's office advised me that the Greens' Bill is
five clauses of nothing. The Aboriginal leadership have described it in Canberra as a
do-it-yourself conveyancing kit. It will take nobody anywhere, especially the
opportunists opposite. Hon K.G. Pike saw an opportunity to stike. This matter will not
be forgotten by the Opposition nor by the people of this State. Tonight has been the
greatest example of deception I have seen in this place for a long time. The high moral
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ground man, die Minister for Health, came in here and deliberately said things that I am
sure he knew were not factual.
Hon Peter Foss: Like what?
Hon JOHN HALDEN: Like chat the Bill had gone through the House of Representatives.
Hon Peter Foss: I had been told that that was the case.
Hon JOHN HALDEN: The Minister should check his sources next tine. He was wrong.
The Minister told us what idiots we were for daring to question him.
Hon Peter Foss: Rubbish.
Hon JOHN H-ALDEN: I suggest that the Minister conferred with Hon Bob Pike -

Several members interjected.
Hon Peter Foss: What nonsense.
The PRESIDENT: Order!
Several members interjected.
The PRESIDENT: Order! The member should direct his comments to me.
Hon JOHN HALDEN: We have seen in the last few days, what must surely rate among
the all time low of politics in this State. Hon Bill Stretch is still smiling. He has not
wiped that smile of his face, but it will happen some time today.
Hon N.E. Moore: You arc good a: threats.
Hon JOHN HALDEN: Yes, I have seen Hon Bob Pike threaten Hon Jim Scott today.
This has been a diabolical performance from the Government T'he difficulty in allowing
Hon Bob Pike to lead something is that he does not have the skills to do iL He was
always going to be caught along with the Premier and the Minister for Health, because as
long as the Opposition did nor capitulate within an hour or two, the matter would become
self-evident.
Hon Alannah Macfliemmn gave the House the first piece of information. The Leader of
the House made a commitment in his speech chat if we could show that the matter was
not urgent, he would withdraw it. He did not do so. He will have another opportunity if
he comes back to the House later today. If today is an example, the Leader of the Rouse
will gag us every five seconds and use the guillotine in the most brutal way imaginable,
but we will give him hell for this little number! If the Government repeats this number -

Several members interjected.
Hon NY. Moore: You are looking tough. You should look a: your personal record.
The PRESIDENT: Ozderl
Hon JOHN HALDEN: I will stand by my personal record any time, my friend.
The PRESIDENT I have asked the member to direct his remarks to me. He has
50 seconds left
Hon JOHN HALDEN: I would far prefer to talk to you, Mr President, than to some
members opposite. If members opposite think that one ounce of cooperation will conic
from this side of the House after tis little number, they can forget it I have never been
so appalled in my life to, first, have this level of deception, and second, for the
Government to think that we would be stupid enough to fall for it. It is outrageous. It
can have been brought about only by the totally arrogant attimude of Government
members cowards the Opposition, the Aboriginal people of this State and the population
of this State generally. Members opposite are collectively a disgrace.

Division

Question put and a division taken with the following result -
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Ayes (13)
Hon TOG. Butter Hon John Halden Hon Bob Thomas
Hon Kimn Chance Hon AJ.G. MrcTienan Hon Doug Wen
Hon L.A. Cowdell Hon Mark Mcviii Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon N.D. Griffibba Hon l.A. Scott

Noes (15)
Hon George Cash Hon Bany House Hon R.O. Pike
Hon MiJ. Criddle Hon PA. Lightfoot Hon B.Ni Scowt
Hon BIC. Donaldson Hon Murray Montgomery Hon Will. Stretch
Hon Max Evans Hon N.E. Moore Hon Derrick Tomlinson
Hon Peter Foss Hon M.D. Nixon Hon Muriel Patterson (Teller)

Question thus negatived.

MOTION - WORKERS' COMPENSATION AND REHABILITATION
AMENDMENT BILL

HON GEORGE CASH (North Metropolitan - Leader of the House) (7.13 ani]: I
move -

That Order of the Day No I be taken forthwith.
HON JOHN HALDEN (South Metropolitan) [7.13 am]: The Government is in the
position of having failed to adjourn debate on the workers' compensation legislation.
That is exactly what happens when the Goverrnent tries to be too smart by half. It is
quit clear that day after day in this place the Government has lost control of the business
of the House. It has put the responsibility in the hands of Hon R.G. Pike, which is rather
like putting Dracula in charge of the blood bank? Occasionally, in rarefied moments, the
Leader of the House has put this matter in the hands of Hon Peter Foss, another disaster.
That is a result, firstly, of the Government trying to be too smart and, secondly, people
sitting in this Chamber from 2.30 in the afternoon until 7.15 the following morning. This
kind of thing happens in those circumstances.
The Opposition advised the Government that an orderly planning process could be set up
to allow extra time for debate. The Government has responded by using the guillotine. It
wanted to use it so badly on this legislation, and it has used the gag to get this legislation
through. The difficulty the Government has is that these devices can be mocked up. At
sonmc time in the near future we should get to some of the routine business of this House.
I suggest that the Leader of the House take the job back; he should not give it to Hon
R.G. Pike or to the Minister for Health because obviously their batting avenage is zero.
Question put and passed.

WORKERS' COMPENSATION AND REHABILITATION AMENDMENT
BILL

Second Reading
Order of the day read for the resumption of debate fronm an earlier stage of the sitting.
Debate adjourned, on motion by Hon George Cash (Leader of the House).

House adjourned at 7.17 am (Thursday)
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QUESTIONS ON NOTICE

MINISTERIAL OFFICES - MINISTER FOR FINANCE
Stationery and Nameplates Cost

790. Hon TOM STEPHENS to the Minister for Finance:
(1) What was the cost of producing the Minister's stationery?
(2) Who designed and printed it?
(3) What was die cost of

(a) designing; and
(b) printing?

(4) What was the cost of manufacturing and installing office nameplates for
the Minister's office?

Hon MAX EVANS replied:
(1) $2112.
(2) As far as I am aware only the Leader of the Opposition had stationery

specially designed following the change of Government, at a cost - for
design and production of artwork alone - of $690. My stationery was
unchanged other than a change of name, and was printed by State Print

(3) (a) Not applicable.
(b) See (1) above.

(4) $784.
MINISTERIAL OFFICES - MINISTER FOR POLICE

Budget Allocation for Office Operatlions
955. Hon TOM STEPHENS to the Leader of the House representing the Minister for

Police:
(1) What is the Budget allocation for the operation of the Minister's office for

1993-94?
(2) Could the Minister provide a break down of this Budget?
(3) What has been the actual expenditure up to 30 September 1993 in the -

(a) relocated area and
(b) ministerial office area?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -
(I) Contingency funds of $200 000 are available for the operation

of the Office of the Minister for Police; Emergency Services.
(2) Communications $40 000

Other staffing costs $70 000
Consumable supplies $80 000
Purchase of plant and equipment $7 000
Maintenance $3 000

(3) The member's question is unclear. If the member could be more
specific I will provide him with a response.

GOVERNMENT DEPARTMENTS AND AGENCIES - PRINT CELLS, IN-
HOUSE PRINTI1NG SERVICES

1206. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Resources Development-
(1) Which departments and agencies within his portfolio areas operate print

cells for in-house printing services?
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(2) How many print cells are operated by each department or agency within
his portfolio area?

(3) What number of staff art deployed for the operation of each of these print
cells?

(4) At what public service levels are each of these officers employed?
(5) What was the actual expenditure on each print cell during 1992-93?
(6) What is their Budget allocation for 1993-94?
(7) What equipment is allocated to each of these print cells?
Hon GEORGE CASH reiplied:

The Minister for Resources Development has provided the following
answer -

(l)-(7) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. If die
member has a specific question about "print cells" I will be pleased
to respond, however, I refer the member to supplementary
information provided in response to his question asked during the
Legislative Council Estimates Committees.

FREEDOM OF INFORMATION COORDINATORS - GOVERNMENT
DEPARTMENTS OR AGENCIES

1241. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Police:

Would the Minister indicate who the designated officer is for each
department or agency within the Minister's portfolio who has
responsibility of coordinator in regard to applications under the Freedom
of Information Act?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -

Police Department - officer in charge of legal services unit.
WA Fire Brigades Board - administration officer.
Bush Fires Board of WA - manager, corporate services.

GOVERNMENT DEPARTMENTS AND AGENCIES - SEMINARS OR
CONFERENCES

1294. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Police:
(1) How many officers from departments or agencies within the Minister for

Police's portfolio area have attended seminars or conferences for which
the Government met the cost of registration between 1 March 1993 and
31 October 1993?

(2) What was the nature of each conference, how many officers attended,
where were they held, and what was the total cost for each conference and
the cost per person?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -

(1)-42) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. If the
member has a specific question about conferences I wI be pleased
to respond.
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GOVERNMENT DEPARTMENTS AND AGENCIES - PHOTOCOPY
EQUIPMENT

1310. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Police:

What photocopy equipment is held within each department and agency
within the Minister for Police's portfolio area?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. If the member has a
specific question about photocopy equipment I will be pleased to respond.

GOVERNMENT DEPARTMENTS AND AGENCIES - ASSET REGISTERS
1355. Hon TOM STEPHENS to the Leader of the House representing the Mnister for

Police:
Which departments or agencies within the Minister for Police's portfolio
areas do not maintain an asset register?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -
Nil.

GOVERNMENT DEPARTMIENTS AND AGENCIES - IN-HOUSE PRINTING
EQUIPMENT AND FACILITIES

1371. Hon TO)M STEPHENS to the Leader of the House representing the Minister for
Police:

Which departments and agencies within the Minister for Police's portfolio
areas have in-house printing equipment and facilities?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -

The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. If the member has a
specific question about printing equipment I will be pleased to respond.

BRADSHAW, DR WAYNE - ARREST WARRANT, ISSUE DATE
1402. Hon P.R. LIGHTFOOT to the Leader of the House representing the Mnfister for

Police:
(1) What date was the warrant issued for the arrest of Dr Bradshaw?
(2) For what breaches of law was the warrant issued?
(3) Was the warrant ever attempted to be served?
(4) At what level was the issue of the warrant approved?
Hon GEORGE CASH replied:

The Minister for Police has provided the following reply -

I am informed by the Police Department that -

(1) (a) 24 June 1992.
(b) 18 August 1992.

(2) (a) Stealing (Section 378(9)(b) Criminal Code).
(b) Corruption (Section 82 Criminal Code).

(3) Yes.
(4) Detective Sergeant.
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QUESTIONS WITHOUT NOTICE

BOAT TORQUE - ROTTNEST ISLAND, LANDING FEES
797. Hon SAM PIANiTADOSI to the Minister for Fair Trading:

Is die Minister aware that Boar Torque is charging different landing fees
for adults and children visiting Roitnest Island, depending on where they
travel from?

Hon PETER FOSS replied:
No. I am not

BOAT TORQUE - R071TNEST ISLAND. LANDING FEES
798. Hon SAM PIANTADOSI to the Minister for Fair Trading:

Given the fact that Boat Torque is charging different rates for passengers
travelling from Perth and Fremantle and those travelling fronm Hillarys,
and I believe the landing fee for Rontnest Island applies acrss the board
irrespective of where passengers travel front, will the Minister address this
discrepancy?

Hon PETER FOSS replied:
Unless I receive some complaint that indicates there is something my
department can address, I do not know what I am supposed to address. If
the member has a constituent with a particular concern, he should forward
details to my department for it to rake the appropriate action, if there is a
need.
BOAT TORQUE - ROITNEST ISLAND, LANDING FEES

799. Hon SAM PIANTADOSI to the Minister for Fair Trading:
The landing fee charged by Boat Torque for passengers from Perth or
Fremmntle to Rorrnest Island is $5 for adults and $1 for children.
Passengers travelling front Hiliarys am charged $7 for adults and $3 for
children.

The PRESIDENT: Order! In question time the rules are pretty clear. Members
ask questions and Ministers answer them. The member is answering a
question and making a statement, and he cannot do that. I let him go
hoping he would ask a question at the end of his statement.

Hon SAM PIANTADOSI: I was clarifying the matter because the Minister asked
what I wanted im to address, and I gave hint the figures I want him to
consider.

The PRESIDENT: The member should not do that.

TWO ROCKS MARINA - NIEW LEASE
800. Hon P.R. LIGHTFOOT to the Minister for Mines:

I understand that die lease over the Two Rocks Marina has recently
expired. Will the Minister advise the present position of the tenants at the
marina, and the future of the Yaztchep Sun City Yacht Club?

Hon GEORGE CASH replied:
I am pleased to advise that negotiations between the Department of Land
Administration and Yanchep Sun City Pty Ltd bave been progressing well,
and I anm confident the terms of a new lease will be finalised shortly. The
marinaL is operating on a month to month holding over arrangement,
following expiration of the original lease on 9 November 1993, to ensure
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continuity of operations. That continuity is important, particularly with
regard to facilities for the professional fishermen who operate from Two
Rocks.
I have received an assurance from Yanchep Sun City Pty Ltd that, subject
to the grant of a new head lease, it will offer a sublease to the Yanchep
Sun City Yacht Club.

AGRICULTURE, DEPARTMIENT OF - FISHERIES DEPARTMENT
Review Group

801. Hon KIM CHANCE to the Leader of the House representing the Minister for
Primary Industry:
(1) Can the Minister confirm that he will be establishing private sector

committees to review the Department of Agriculture and Fisheries
Department as reported in The Australian Financial Review on Tuesday,
23 November?

(2) Ifyes -
(a) How many committees will be established to conduct these

reviews?
(b) What are the terms of reference for these committees?
(c) How will these committees be set up and on what basis will

members be appointed?
(d) Will members of the committee receive any remuneration? If so,

what will be the level of remuneration?
(e) Will the committee's report be available to Parliamnent?

Hon GEORGE CASH replied:
The Minister for Primary Industry has provided the following reply -
(l042) A review group will be established for the Department of

Agriculture and the Fisheries Department, comprising
representatives of industry, commerce and Government agencies.
The group will be chaired by Mr Roger Hussey. Details of
appointments, remuneration, terms of reference and other
procedural matters are yet to be finalised.

TAPE - FEES, PAYMENT ADVICE
802. Hon KIM CHANCE to die Minister for Education:

Why has the Minister failed to ensure that technical and further education
students have been properly advised that failure to pay the increased
TAPE fees by 30 November 1993 will jeopardise their enrolment in the
1994 academic year?

Hon NEF. MOORE replied:
I do not believe I have failed to provide that information.

TAPE - FEES, PAYMENT ADVICE
803. Hon KIM CHANCE to the Minister for Education:

Is the Minister aware that the lack of clear information on payment of
TAPE fees by 30 November is causing great anxiety to students, at a time
when many of them are doing examinations or ame about to do
examinations?

Hon NP. MOORE replied:
I am not aware of the great anxiety among students to which the member
refers. However, I will forward his comments to the Executive Director of
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the Department of Employment, Vocational Education and Training to
ensure that if anybody has that anxiety, it is relieved.

TAPE - FEES, PAYMENT ADVICE
804. Hon KIM CHANCE to the Minister for Education:

Will rte Minister now ensure that clear instructions on the relevant fees
for the 1994 academic year have been given to students at TAPE colleges,
student counsellors employed by TAFE, and student coordinators
employed by TAPE?

Hlon NE. MOORE replied:
It is my understanding that the information has already been provided to
those people.

TAFE - FEES, PAYMENT ADVICE
805. Hon KIM CHANCE to die Minister for Education:

Will the Minister confirm that students currently enrolling at TAPE
colleges who seek an exemption from fees, or wish to pay fees over a
period, are required to attend cownselling as part of the process of gaining
the exemption or time payment?

Hon NY. MOORE replied:
I am not aware of that requirement, but I am aware that TAPE colleges
have been requested to demonsirate a compassionate approach to those
students who indicate some difficulty paying the fee. The fee is a
maximum of around $500 a year, compared with university student fees,
put in place by the Federal Labor Government, of approximately $2 500
for each student.

TAPE - FEES. PAYMENT ADVICE
806. Hon KIM CHANCE to the Minister for Education:

What action does the.Minister propose to take to provide extra counselling
facilities to ensure that no students miss the 30 November enrolment
deadline, given that at the Central Metropolitan College of TAPE all
appointments for students to visit counsellors are booked beyond 30
November?

Hon NY. MOORE replied.
I do not anticipate any person will be denied enrolment to a TAPE college
because of his inability to be counselled, if that is required. I shall seek
advice from die Executive Director of the Department of Employment,
Vocational Education and Training to ascertain whether the information
p~rovided by the member is correct. If it is correct, and some students
think they may be disadvantaged by the requirement wo be counselled - I
cannot see why they must be - I will ensure that nobody is disadvantaged.

TAPE - FEES, PAYMENT ADVICE
807. Hon KIM CHANCE to the Minister for Education:

Provided the circumstances justify it, will the Minister consider an
extension of the 30 November deadline?

Hon NEF MOORE replied:
I have said that I am happy to consider it. If anyone is disadvantaged I
will ensure -

Hon Kim Chance: The point is specifically the 30 November deadline.
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Hon N.F. MOORE: I am taking the member's word that there is a problem. I amn
not aware of it. This is a hypothetical question. I said a moment ago that
I am happy to ensure no-one is disadvantaged.

TAPE - RALLY AGAINST FEES, POSTERS BAN
808. Hon KIM CHANCE to the Minister for Education:

(1) Has the Minister instructed TAPE staff to ban the display and distribution
of posters and pamphlets advertising today's rally against TAPE fees?

(2) Is the Minister aware that TAPE staff have threatened to eject any student
caught distributing such literature at the Central Metropolitan College of
TAPE?

Hon N.F. MOORE replied:
(1) No. I have not directed anybody in respect of the rally.
(2) I am not awart of the matter to which the member refers.

NARROGIN RESIDENTIAL COLLEGE - AUTONOMY; FUNDING
809. Hon BOB THOMAS to the Minister for Education:

Further to the question without notice from Hon Kim Chance yesterday
concerning the Nanrogin residential college -
(1) Can the Minister advise whether he is aware that only two country

high school hostels have sufficient student numbers to break even
financially and that their surpluses are used to cross-subsidise the
less viable hostels which have a smaller number of students?

(2) What measures will be put in place to maintain funding to the non-
viable hostels if he allows hostels such as Narrogin to become
autonomous?

(3) If the Minister does approve the Narrogin request to become
autonomous, will he immediately approve the request of the Amity
residential college in Albany for funding to increase its capacity by
48 beds to accommodate extra high school and TAPE students?

Hon NY. MOORE replied:
(1) I am aware that the Nan~ogin and Oeraldton residential colleges will have

an operating "surplus" this year and that the authority will request each
college to return 85 per cent of those surpluses and any surpluses in
reserve to the authority at the end of the college financial year, 25 January
1994.

(2) Ile matter of autonomy for the Narrogin residential college is
hypothetical at this stage. Hypothetically speaking, I would seek
information from the authority about the financial impact on other
colleges and take this into account when considering the possibility of
autonomy for the Narrogin residential college. If, however, Nanrogin were
to become autonomous, deficits at other colleges would be met through
the annual budget process on the basis of their needs as indicated by the
authority in its annual budget submission.

(3) No. Approval of extensions at Albany will be considered within the
context of the authority's capital works program. It is the authority's role
to prioritise capital works according to need and recommend when work
should commence. The authority is one that I have looked at closely over
a number of years. as Hon Mark Nevill will be aware. One of its great
problems is the lack of capital provided to it for a significant time during
the period of the previous Government.
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AMITY HOSTEL - GOVERNMENT FUNDING
810. Hon BOB THOMAS to the Minister for Education:

Is the Minister aware that the Federal Department of Employment,
Education and Training has indicated verbally that if a State Government
contribution towardis half of the cost of the extensions at the Amity hostel
were approved, the Federal Government would be able to find matching
funds?

Hon NEF. MOORE replied:
I ant not aware of any verbal undertaking given by DEBT. I anm aware of
many verbal undertakings given by my predecessor around Western
AUStzaliL. If I were to abide by those verbal undertakings, there would not
be enough money in Treasury in the next 100 years to meet those
undertakings.

MEAGHER, DR TIM - CONSERVATION AND LAND MANAGEMENT,
DEPARTMIENT OF, EMPLOYMENT

811. Hon DOUG WIENN to the Minister for Education representing the Minister for
the Environment:
(1) Is Dr Tim Meagher currently in the employment of the Department of

Conservation and Land Management?
(2) If yes, on what terms and conditions?
(3) For what project has Dr Meagher been engaged?
Hon N.Y. MOORE replied:

The Minister for the Envirornent has provided the following reply -

(1) 1 understand that Dr Meagher, trading as Industrial Ecologists Pty
Ltd, has an agreement for consulting services with the Executive
Director of the Department of Conservation and Land
Management.

(2) Monthly payments of $3 250 for a minimum avenage of 40 hours
worked a month. The maximum total payment is to be $39 000
under this agreement, which is for a 12 month period.
Reimbursement of out of pocket costs are to be at the usual Public
Service rates.

(3) To advise the executive director on a wide variety of Marine
conservation and management issues as required by the executive
director.

ALEC, MARILYN - DEATH, POLICE INQUIRY
812. Hon DOUG WENN to the Leader of the House representing the Moinister for

Police:
(1) What is the status of police internal investigations into the death of

Marilyn Alec in Marble Bar in June?
(2) Have charges been laid against the driver of the vehicle which killed Ms

Alec, Constable Tony Sims?
(3) Have charges been made against any officers over the fact that Constable

Sims was not breathalysed?
(4) Is there to be an inquest into Ms Alec's death?
Hon GEORGE CASH replied:

The Minister for Police has provided the following reply -

The Commissioner of Police has advised -
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(1) The police internal investigation branch has completed its own
investigations and an assessment of inquiries conducted by the
major accident inquiry section, trffic branch, Perth.

(2)-(3)
No.

(4) Yes; to be held before Coroner Cullen at Port Hediland on 1 March
1994.

SMITH, WAYDE - FINANCIAL REPORT
813. Hon A.J.G. MEcTIERNAN to the Leader of the House representing the Premier.

(1) On what date did the financial report of the member for Wanneino leave
the Premier's office, and where did it go?

(2) On what date was the report forwarded to Mr Stephen Mann of Bentleys?
(3) Was a copy of the report, or any part thereof, retained in the Premier's

office?
Hon GEORGE CASH replied:

Ile Premier has provided the following reply -

(1) On 29 October 1993, to the home of Richard Elliott into whose
care it had been given by Lawrence Fowler.

(2) It was not forwarded to Mr Mann. It was returned to Mr Lawrence
Fowler as per agreement.

(3) No.
BRADSHAW, DR WAYNE - ARREST WARRANT

814. Hon A.J.G. MacTIERNAN to the Leader of the House representing the Minister
for Police:
(1) Have the Federal Police been notified that warrants have been issued for

the arrest of Dr Wayne Bradshaw?
(2) On what date were the Federal Police notified and by whom?
(3) Do the Federal Police have any formal role in efforts to apprehend Dr

Bradshaw?
Hon GEORGE CASH replied:

The Minister for Police has provided the following reply -

The Commissioner of Police has advised -

(1) Yes.
(2) 29 June 1992 by Detective Sergeant Salfinger.
(3) No, except to the extent of monitoring the passenger automatic

selection system in regard to apprehending Dr Bradshaw, on the
warrants in the first instance, should he return to any port mn
Australia.

TREASURY - ACCRUAL ACCOUNTING BALANCE SHEET, TRIAL RUN
815. Hon MARK NEVILL to the Minister for Finance:

I refer to a recent report in The Financial Review dated 12 November
1993 expressing the Minister's dissatisfaction with Treasury in meeting
Governmnent objectives.
(1) Will the Minister advise in what way Treasury is being

obstructive?
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(2) What restructuring of Treasury does die Minister believe is
needed?

Hon MAX EVANS replied:
(1)-(2)

I did not say Treasury officers were being obstructive. At present, they
are working to create a balance sheet at June 1994 on ant accrual
accounting basis. I asked them to look at how to introduce accrual
accounting on a trial basis with three departments in parallel with the
current systems. In that way, we can harness die experience of the staff
and there will be no reassignment of staff. I have been waiting for a report
on how to conduct a trial run. In June this year, the Treasury and the
Office of the Auditor General created an accrual accounting format for an
accrual accounting balance sheet. We need a lot more than that.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - ACCRUAL
ACCOUNTING, TRIAL PROGRAM

816. Hon MARK NEVIL.L to the Minister for Finance:
How is the trial accrual accounting program in the Health Department
progres sing?

Hon MAX EVANS replied:
Unless the member wishes to address the question to die Minister for
Health, he will have to put it on notice.

CORONLAL AUTOPSIES - REPORT OF THE COMMITTEE OF INQUIRY
INTO ASPECTS OF CQRONIAI, AUTOPSIES

817. Hon CHERYL DAVENPORT to the Minister for Health representing the
Attorney General:

Notice of the question has been given to the Minister. I refer to die Report
of the Committee of Inquiry into Aspects of Coronial Autopsies and the
Attorney General's call for submissions on this report, and ask -
(1) When is the deadline for submissions?
(2) Which officer in the Attorney General's office is dealing with this

matter?
(3) When will the Attorney General release the report of the ad hoc

committee for the review of the Coroners Act, which was included
as appendix 1 to die Report of the Committee of Inquiry into
Aspects of Coronial Autopsies?

(4) If not, why not?
Hon PETER FOSS replied.

I thank the member for some notice of this question.
(1) The deadline for submissions has been extended to 31 December

1993.
(2) The release of die report is being coordinated by officers within

the Ministry of Justice. However, Mr Chris Avent is the contact
officer in die Attorney General's office.

(3)-(4)
The report of the ad hoc committee for die review of the Coroners
Act was released publicly in 1989. Nevertheless, due to requests
horn members of the public, this report, along with other
appendices of the Report of die Committee of Inquiry into Aspects
of Coronial Autopsies, will now be released. Five pages
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containing the names of members of the public who made
submissions to the ad hoc committee report will, however, not be
released in order to maintain confidentiality.
An advertisement announcing the extension of time and the
availability of the appendices to the Report of the Committee of
Inquiry into Aspects of Coronial Autopsies should appear in The
West Australian on Saturday, 27 November 1993.

LAND (MITLES AND TRADITIONAL USAGE) HILL - DEBATE PROGRAM
818. Hon TOM HELM to the Leader of the House:

When does the Leader of the House anticipate debating the Mabo,
legislation, the Land (iles and Traditional Usage) Bill?

Hon GEORGE CASH replied:
I have not set a program yet. However, I indicated to Hon John Halden
earlier today in his capacity as Acting Leader of the Opposition that,
before the sitting adjourns tonight, I would like to discuss with him the
program for bath tomorrow and next week.

RUDALL RIVER NATIONAL PARK - VALUER GENERAL'S VALUATION
819. Hon TOM HELM to the Minister for Finance:

In connection with some of the provisions of the proposed Mabo
legislation, the Land (Titles and Traditional Usage) Bill, that will be
debated in this place, I ask -

(1) Will the Valuer General be asked to value the area of the Rudall
River national park?

(2) What sort of formula will the Valuer General apply to attain the
value of the land at the Rudall River national park.

Hon MAX EVANS replied:
(1)-(2)

I ask the member to put the question on notice.
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